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PREFACE 




his book is the offshoot of a discussion group 



on the theme of "A Changing World Order," 



JL which I directed at the Council on Foreign Rela- 
tions under the chairmanship of the Hon. EUiot 
Richardson in 1991. I wish to thank Messrs. Patrick 

Daniel Moynihan, Henry Kissinger, Thomas Pickering 
and Virendra Dayal who led the group's discussions. I 
also wish to express my gratitude to the Arthur Ross 
Foundation to which this book is properly dedicated, to 
the Hoover Institution whose assistance made this book 
possible, to the Ford Foundation, and to Dean Geoffrey 
Stone, of the Law School of the University of Chicago, 
for granting a leave of absence during which this work 
could be done. 

I owe a particular debt of gratitude to Nicholas X. 

Rizopoulos, the Director of Studies of the Council, for 
his vigorous and incisive editing of the manuscript and 
to John Temple Swing, the Executive Vice President of 
the Council, for his unflagging interest and encourage- 
ment. I also wish to express my appreciation to David 
Kellogg for his imaginative interest, to David Haproff 
and to Judy Train for firmly shepherding this work to 
pubhcation. 
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viii Finally, my special thanks to my dear wife An- 

toinette for her patience while I was working on this text 
that kept her away from cherished horizons. 

The reader will appreciate that it will have been 
impossible to go on "updating" sections of the book 
dealing with current events in the former Yugosbvia, in 
Northern Ireland, Cyprus, Kurdistan, and dsewhere 
beyond the point when the manuscript was ready for 
publication toward the end of February 1993. 1 beg his or 
her indulgence. 

Gidon Gottlieb 
New York, April 10. 1993. 
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INTRODUCTION 



A work entitled "Nation Against State" could 
be expected to address religion, culture, lan- 
guage, and the roots of nationalism. I wish to 

advise the reader that this book turns in a different 

direction; it develops instead innovative approaches for 
contending with brutal conflicts waged in the name of 
nationhood. The prevailing doctrines of statecraft 
currently invoked in efforts to check these conflicts 
evolved in an age when the scourge of war arose 
between states rather than within them. The basic 
conflicts that now threaten international peace have 
Uttle in common with those that arose during the 
heyday of fascism and communism, when the nation- 
state reigned supreme. The dominant norms of interna- 
tional law and diplomacy are ill adapted to copmg with 
the kind of strife that has erupted in Yugoslavia and in 
the Caucasus and that could become common elsewhere 
in Eurasia. 

The United States, the major World powers, and 
the United Nations need to fashion responses to con- 
flicts in which self determination or the rights of people 
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X are at issue. ^ The political and juridical mindsets with 
which ethnic and national strife have habitually been 
addressed are not equal to the task. The focus in this 
book IS on the political and juridical concepts that gird 
this mindset, it is meant to reprogram, to remap the 
parameters within which these conflicts can be dealt 
with. From Bosnia to Azerbaijan the stakes for the 

warring sides are expressed in terms of independence, of 
statehood, of homeland, of boundaries, of autonomy, 
and of sovereignty. These notions need to be decon- 
structed, taken apart and reassembled in a different way 
for a better fit to the national and ethmc problems that 
flourish in the post-Cold War world. 

Nation Against State does not aspire to dear a path in 
the definitional jungle that has blossomed around the 
issues of nationalism and ethnicity. In regard to culture, 
reUgion, language, and the phenomenon of nationalism, 
the wisest course for a book of this nature is to do no 
more than point to writings that serve as the modern 
foundation for work in this field. * In the pages on Ire- 
land, Cyprus, the Kurds, the Azerbaijanis, the Ar- 
menians, and on Yugoslavia I have endeavored only to 
show the potential role and function of new ideas in the 
search for a settlement. This was done without trying to 
enrich our knowledge of these societies, although their 
particular histories and their unique circumstances do 
require further enquiry and research. 

The term '"nation" is mired in difficult disputa- 
tions. E. H. Hobsbawm has it about right: "Most of this 



* See the biliographical note on tutioiiatism and ethnidty at the end of this 
book. 
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INTRODUCTION 



Uterature [on nationalism] has turned on the question: xi 

What is a (or the) nation? For the chief characteristic of 
this way of classifying groups of human beings is that it 
is in some ways primary and fondamental for the social 
existence, or even the individual identification, of its 

members, no satisfactory criterion can be discovered for 
deciding which of the many human collectivities should 
be labelled in this way. . . . How indeed could it be 
otherwise, given that we are trying to fit historically 
novel, emerging, changing and, even today, far from 
universal entities into a framework of permanence and 
universality? Moreover, the criteria used for this pur- 
pose — language, ethnicity or whatever — are themselves 
fuzzy, shifting and ambiguous and as useless for pur- 
poses of the traveller's orientation as cloud-shapes are 
compared to landmarks."^ Where objective definitions 
fail, subjective ones have fared no better, although they 
are perhaps closer to the mark. Ernest Renan is fre- 
quently cited for the proposition that a nation is a daily 
plebiscite. To cite Hobsbawm again, *'As an initial 
working assumption any sufidently lai^e body of peo- 
ple whose members regard themselves as members of a 
"nation", will be treated as such. . . . The "nation" as 
conceived by nationalism, can be recognized prospec- 
tively; the real "nation" can only be recognized a paste- 
riori.*^^ It may be true, as Senator Moynihan alleges, that 
Hobsbawm's work is directed at denying — against the 
experience of our time — that the category of nation has 
proven more powerful than the category of class which 
was privileged in socialist thought"^. His insight on the 
*'mollusc-like" nature of the nation is nevertheless a 
salutary warning to those who would invest too much 
meaning into an essentially impalbable concept. 
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xii The word "ethnic," for its part, is also worn and 

altered by long usage in an niimigration society. By and 
large it has come to signify that which pertains to kin- 
ship, to blood ties, to common origin and descent, 
although in American parlance it has acquired "an asso- 
ciation with foreignness," with foreign languages and 
cultures/ 

Having renounced any definitional aspirations, this 
leaves the question what is meant in this book by the 
terms "nation" and "ethnic group.** The answer is 
somewhat circular. It suffices for our purposes here to 
say that nations and ethnic groups are those collective 
entities in which prominent political spokesmen and 
personalities voice their claims in terms of indepen- 
dence, of self determination, of minority rights, of au- 
tonomy, or of secession. Rather than identify these 
collective entities in subjective, objective, or other 
terms, they are identified as groups on whose behalf 
claims of a particular nature are made. Nor need we go 
into the question whether they have a right to make such 
claims or examine the grounds on which they are ad- 
vanced. This meaning should nevertheless exclude 
groups of a religious character whose claims have fea- 
tures that set them apart from national communities and 
other ethnic groups. 

A third notion — ^that of a * 'people*' — must also be 
identified. It features in much of die literature and juridi- 
cal texts on self determination. It has been widely used 
during the decolonization period in the grant of inde- 
pendence to former colonial territories of a multi-ethnic, 
multi-tribal or multi-cultural character. It features also 
in international agreements on the international protec- 
tion of human rights, notably in the International Cove- 
nants on Civil and Pohtical Rights and on Economic and 
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Social Rights. These treaties and the resolutions of the xiii 
United Nations that mention the word **people*' have 
carefully avoided giving it a defined meaning. But, as 
v^e shall see, the practice of the international community 
has been to give that notion a territorial connotation, 
rather than an ethnic or even a cultural one. 

These initial comments are the setting for a book 
which opens with an outline of concepts specifically 
adapted to contending with the claims of nations and 
peoples that have no state of their own. 



j 
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C H A P T E R 1 

I 
j 

The Changing System 

of States 

Making room for nations trying to break loose 
from states that rule over them is a pressmg j 
issue for world stability and peace; but so is I 
the avoidance of global fragmentation. Paradoxically, 
the struggle for the creation of new states is taking place 
at a time when older states are moving toward broader I 

associations and when the very notion of statehood has 
lost substance. Both phenomena are aspects of the erod- 
ing sovereignty of states: an erosion that reflects the ! 
declining utiUty of borders in an era of missile technol- 
ogy and of the unstoppable flow of ideas and capital. Yet 
Serbs, Croats, Bosnian Muslims, Armenians, Azerbai- 
janis, Abkhazians, Georgians, Sikhs, Kurds, and Pal- 
estinians are currently consumed by cruel wars to reahze | 

national aspirations. These are nations that do not issue 

directly from the old colonial empires of the West. Their j 

emergence is an aspect of the transformations in the 

world system as a whole. i 

A new space for these nations must be found with- 
out aggravating disorders in the society of states. The 
issue is: What kind of space? Must it take the form of 

conventional statehood? And, as a corollary, what can 
the international community do about ethnic strife? 

1 
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2 A territorial approach to ethnic conflicts, granting 

self-rule or statehood in a given area to most of the 
nations and peoples that want it now, would result in 
scores of new sovereign states. While the creation of 
some new states may be necessary or inevitable, the 
fragmentation of international society into hundreds of 
independent territorial entities is a recipe for an even 
more dangerous and anarchic world. Moreover, a terri- 
torial approach to the resolution of ethnic conflicts often 
involves harsh components: the partition of territories, 
the revision of international and internal borders, the 
transfer of populations, and the establishment of ethnic 
homogeneity. It offers "clean** and simple * 'solutions/' 
but it also seeds new conflicts. In Africa, in Asia, and in 
Europe, challenges to existing international boundaries 
to make room for new states could have catastrophic 
consequences. Past efforts to redraw the map of the 
world were not particularly successful. The 1919 Ver- 
sailles peace settlement established borders that did not 
satisfy the peoples of Europe. The treaties of Sevres in 
1920 and of Lausanne in 1923, which disposed of Otto- 
man lands, failed to bring peace to their inhabitants. 

The tried and tested alternatives to the territorial 
approach have not shown great promise either. These 
alternatives are essentially of a juridical character: the 
international protection of human rights and the cre- 
ation of special minority rights regimes. In places like 
Iraq and the Balkans, minority regimes turned out to be 
nothing more than an elaborate hoax that abandoned 
minorities to ruthless oppression.^ The juridical protec- 
tion of minorities in dictatorships or in states without a 
genuine democratic tradition is a futile enterprise. 
Where a state is indifferent to the rights of its inhabi- 
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tants, it cannot be expected to be careful of the rights of 3 
minorities. Complex and sophisticated legal solutions 
to the minorities problem work only in states with a 
mature rule of law. Indeed, 75 years after the collapse of 
the Russian, Ottoman, and Austro-Hungarian empires, 
the ethnic problems that arc their legacy remain un- 
solved. In the crude pohtical environment of popular 
hatreds, of one-man, one-party (or miUtary) rulers, 
more is needed for real protection than paper barriers. 
Neither the United Nations nor the United States can 
credibly address ethnic strife merely in terms of pro- 
posals for the protection of human rights or constitu- 
tional guarantees. 

The deticiencies of the territorial and of thejuridical 
approaches are painfully apparent. Western statecraft 
and the UN community require a wider set of ap- 
proaches for dealing with national and ethnic conflicts. 

In this book, 1 outline a third approach for address- 
ing ethnic conflicts, "states plus nations." This strategy 
is meant to offer alternatives that proponents both of the 
territorial (statehood) and of the juridical (minority and 
human rights) solutions neglect. It is rendered possible 
by changing attitudes to the sovereignty of states. 

The states-plus-nations approach involves sets of 
related concepts: 

• Status — the extension of the international system of 
states to make room also for a system of nations. 
This can occur through the gradual opening of 

international organizations, as well as the granting 
of a new international status to participating new 
nations (as distinct from states), albeit in a manner 

that does not require the creation of new territorial 
states. 
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4 • Coftipetence — the deconstruction of the sovereignty 

of states and the redistributiou of some of its attrib- 
utes to different hands. The way to accomphsh this 
is through the allocation of jurisdictional, func- 
tional, and territorial competence along new prin- 
ciples. 

• Borders — the deHmitation of a variety of boundary 
lines and functional borders for different purposes, 
such as for security arrangements. This approach 
borrows, for populated territories, practices that 

are analogous to those of urban zoning. 

• National home distinct from state — the recognition of 
the notion of a "national home" {patrie or heimat), 
which is embedded in the consciousness of many 
nations. A national home is an entity with defined 
geographic Umits that can, but often do not, corre- 
spond to state boundaries. It is an entity that exists 
over, and sometimes beyond, state limits: a na- 
tional-home regime would stipulate the national 
rights to be enjoyed in the national home without 
prejudice to the integrity of the states involved. It 
would constitute an overlay, so to speak, over an 
existing state. 

• Citizenship — the adoption of different layers of per- 
sonal status expressing the links between the indi- 
vidual and the state, as wdl as those between the 
individual and his nation. These can be embodied 

in a distinction between "citizenship," derived 
from the state, and ' nationaUty," derived from the 
nation. 

• Forms of association — the creation of new kinds of 
attachments or union among nations and peoples 
on the one hand, and between nations and states on 
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the other. This can occur through the estabhsh- 5 
ment of functional associations of peoples side by 
side with associations of states. 

The political will to find negotiated solutions re- 
mains a precondition to the peaceful resolution of ethnic 
conflicts. The cultivation of a commitment to negotiate 
requires the wise application of political and economic 
leverage by the great powers. It requires also a vision of 
the future that reconciles the claims of different sides; 
that vision must be one they can prefer over the struggle 
in which they are engaged. 

Other dimensions of the traditional state system are 
also undergoing rapid change. The economic and pohti- 
cal integration of the American-Japanese-European 
triad and the readiness of the international community 
to intervene in countries like Somaha and Haiti, in 
circumstances that until recently were beyond its com- 
petence, point to a shift in the character of the sover- 
eignty of states. 

This study is organized around three levels of is- 
sues: the decline of sovereignty, ethnic conflicts, and 
collective intervention and collective security. 
Throughout, the emphasis remains on the larger issue of 
ethnic conflicts.^ 
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CHAPTER 2 



Sovereignty Diminished 



his much is now clear: the American victory in 



the Cold War has transformed the international 



order. Its resonance is magnified by the collapse 
of the Soviet Union, by the emergence of Russia and the 
other states of the would-be Commonwealth of Inde- 
pendent States (CIS), and by the feverish reordering of 
relations among the states of Europe. Continental 
powers break up, and others take shape; from 
Maastricht to Minsk, the features of the world we knew 
have been modified beyond recognition. 

But do these events intimate an even more pro- 
found change, a change in the system of international 
relations itself, or do they merely signal the defeat of an 
empire and the ascendancy of other powers? In fact, 
what we see is a mutation in the character of the state 
system, as well as the passing of an empire. 

We are witnessing die end of a phase of history in 
which ideologies of the right and of the left idealized the 
state as the preferred instrument of progress. Commu- 
nists and fascists expected the state to be the vehicle of 
economic growth, of modernity, and of social justice. 
The failure of these ideologies and the inability of gov- 
ernments to provide what was expected of them coin- 




SOVEREIGNTY DIMINISHED 

cided with the failure of the market to remedy social 7 
inequities.* It has led to more sober expectations about 

what the governments of even the most powerful na- 
tions can and will do. 

A stable international order is not now within reach. 
The two previously tried roads to international stabil- 
ity — domination and equihbrium — arc equally beyond 
us. What IS m place now is a form of benign and largely 
ineffective international supervision. This ''managed 
disorder" is loosely directed by the Group of 7 (G-7) 
in the economic arena and by the United States — within 
the Security Council and the North Atlantic Treaty 
Organization (NATO) — ^in mihtary matters. The hmits 
of this management became apparent in 1992, when 
Europe and the UN allowed the civil war in Yugoslavia 
to run its course without forcing it to a halt, and when 
the G-7 failed to agree on steps that would halt the 
decline of the economies of Europe. 

Two other fundamental processes are unfolding at 
the same time: the accelerating integration of the states 
of Europe (albeit in the face of rising domestic popular 
Opposition) and uncertain efforts to safeguard a nonad- 
versarial mode of relations in the American-Japanese- 
European triad. In the meantime, Russia and Ukraine 
are undergoing the great mutation from communism 
toward the market system that will move them in a 
direction that is still unknown to them and to the rest of 
the world, while an awesome nuclear arsenal remains in 
their uncertain hands. 

In the event, an agenda of hard questions involving 
the nature of sovereignty m the mternational system 
must be addressed: 

Nations. Is it necessary to complement the state system 
with a new space for nations? Is it possible to find 
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8 non territorial solutions for some of the peoples striving 
for self-determination and independence? Can this be 
done without undermining the stability and integrity of 
existing states? Is it possible to recognize national rights 
beyond state limits without jeopardizing the territorial 
integrity of states? 

Intervention. Is it necessary to legitimize collective inter- 
vention into the domestic realm of states to support a 
new agenda of urgent concerns? Are ethnic groups sub- 
jected to genocidal attacks entitled to international pro- 
tection? Is intervention warranted to prevent the spread 
of weapons of mass destruction, for humanitarian assis- 
tance to civilian populations, and m environmental emer- 
gencies? Which are the agencies and organizations that 
should have the power to authorize such intervention? 

Economic and Political Communities, Will the preservation 
of a hberal international economic order require the 
gradual political integration of the American-Japanese* 
European triad? Will the United States have to choose 
between competition and confrontation with its eco- 
nomic rivals, on the one hand, and closer political inte- 
gration with them, on the other? Can a liberal trade 
system survive without a commensurate degree of po- 
litical integration? Indeed, what is the relationship be- 
tween economic and political integration? How far can 
pohtical integration be pressed among states divided by 
history and by culture? 

A broad consensus has, in fact, emerged in the 
United States on much of the agenda for the world order 
to come. It is not confined to questions of military 
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security and includes the whole range of issues that 9 
distinguished Americans such as Cyrus Vance, Elliot 
Richardson, Theodore Sorensen, Henry Kissinger, Paul 
Nitze, and others have canvassed in speeches and arti- 
cles. It is by now the conventional wisdom that curbing 
population growth, environmental degradation, and 
weapons of mass destruction; fostering democracy and 
human rights; and strengthening international institu- 
tions must form part of any new world order. More- 
over, the international community cannot countenance 
violent conflicts on the scale of the ongoing Yugoslavian 
wars if it is to retain credibility as a keeper of the peace. 
This agenda is supplemented by measures designed to 
help the states of the former Soviet Union join the 

community of prosperous, free democratic societies of 
the West, and to assist other developing countries on a 
similar path. Yet the success of such steps remains very 
much in doubt. The American people do not now ap- 
pear ready to back this agenda with commensurate 
means and resources. 

The new world system is taking shape as a collage 
of patterns of ordering. Some elements are based on 
equilibrium, and others on the dominant miUtary posi- 
tion of the United States; still others are based on doc- 
trines of collective security. This world system is not 
self-correcting, and mistakes will be made. But im- 
provements remain possible. 

THE VIEW FROM THE PAST 

In 1951 the policy planning staff of the State Depart- 
ment outlined the war aims of the United States in the 
case of a possible conflict with the Soviet Union. It drew 
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10 a picture of the world environment that the United 
States would like to see at the conclusion of a war that 
would eliminate — or radically modify — the Soviet re- 
gime. This effort led to a little-known but important 
National Security Council document (NSC 79)/ After 
the outbreak of the Korean War, the U.S. government 
was deeply concerned that the conflict might widen into 
a global war. 1 hcjoint C^iicfs of Staff requested that the 
NSC outline clear-cut objectives to serve as a basis for 
military planning directed toward the winning of the 
ultimate peace, as well as to the winning of the war. Paul 
Nitze, who then headed the policy planning staff, as- 
signed the task to Louis Halle, who drafted a paper that 
met with an enthusiastic response from Dean Acheson: 
"It is too bad it can't be published; it is the only paper 
that I have ever seen which might make an impact on the 
world as great as Keynes's 'The Economic Conse- 
quences of the Peace. ' " ^ Acheson feared that the subject 
matter, the analysis, and the recommendations would 
be misunderstood and criticized. He ordered all copies 
but one to be destroyed. 

Halle's work and NSC 79 are an ideal starting point 
for any discussion of the international system after the 
Cold War. The United States now faces questions about 
aims in the post-Cold War era similar to those that 
Nitze's able staff explored with visionary insight forty 
years ago. 

Another helpful starting pomt, albeit one much 
closer to us in time, is the American Assembly's 1991 
report Rethinking America's Security^ It considers how 
the United States should reorient its relations toward 
other countries at the end of the Cold War (and in the 
wake of the Gulf War). These two documents, so differ- 
ent in their nature and intended audience, vividly sketch 
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the direction of American thinking at two defining mo- 1 1 
ments in recent history: the first, when America seri- 
ously contemplated war with the Soviets; the second, 
when the Cold War was won. 

The NSC study held that there were four main 
conceptual alternatives for the construction of a world 
order in the 1950s: 

• Re-creation of the balance of power 

• Pax Americana 

• Development of alliance systems 

• World government 

The question worth asking today is whether these 
alternatives are still meaningful, whether a blend among 
them is possible, whether they are compatible, and how 
they can be managed. Of course, these alternatives look 
different from the vantage point of 1993. The balance of 
power is a weaker guard — in an increasingly anarchic 
world — ^against threats to the peace that often come 
from domestic disorders. It is also losing salience in an 
international society in which individual governments 
have lost much control over civil society and the private 
economy. The widening commerce in, and availability 
of, weapons of mass destruction has altered the potential 
weight of small states that might have access to them. 
Changes within the great nations of the world are 
largely immune to the influence of outside powers. The 
rising velocity in the circulation of capital, people, ideas, 
and cultures increasingly blurs the dividing line be- 
tween international affairs and domestic policy. The 
leading international actors of the recent past are hardly 
recognizable: Germany, Japan, and Europe are trans- 
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12 formed; the Soviet Union no longer exists; China is 
gestating a radical transibrmation whose nature no one 
can predict. Now, as then, disorder and anarchy will 

prevail if no power stands ready to shoulder the burdens 
of international order. 

The ^'unipolar*' moment, in which America's mili- 
tary ascendancy is unchallenged, is not a sufficient basis 
for a Pax Americana in a world in which economic issues 
are now paramount, it is hard to disagree with the 
authors of NSC 79, who asserted that a Pkx Americana 
ran contrary to the American etihos, and that a policy 
based upon this doctrine would cause worldwide hostil- 
ity and resistance to the United States. Indeed, few 
would disagree that a Pax Americana is beyond the 
means of the United States to impose and contrary to 
the will of the American people at a time when the 
country ardently wishes to put its own house in order. 
P2X Americana is no more of an alternative today than it 
was in 1950. The rush of nations previously subjugated 
by communist rulers to share the joys and prosperity of 
consumerism is neither a plebiscite tor Pax Americana 
nor an acquiescence to American hegemony. The tri- 
umph of market economics and of liberal democracy is 
not synonymous with unchallenged American suprem- 
acy. Moreover, there are no signs that the United States 
is developing the desire, let alone the determination or 
the means, to bear the responsibilities of world leader- 
ship. The deep cuts in the armed forces, every opinion 
poll, and every economic analysis point in the opposite 
direction. 

While a Pax Americana was not and is not a serious 
alternative for a stable international system, American 
eUtes continue to think in global terms — ^in what 
amounts to a ''Via Americana," or "American Way." 



Copyrighted material 



SOVEREIGNTY DIMINISHED 

More modestly, thinkers in other nations are preoc- 13 
cupied with regional concerns and with the relations of 
their countries to other powers. The design of '^global" 
visions is an American specialty. It has features that 
connote a mind-set that differs from that which prevails 
elsewhere. This mind-set stresses single-issue "poli- 
cies" over the rich range of interests that characterize 
relations with foreign countries; "processes" and "insti- 
tutions" over substance, over strategic objectives, and 
over the identification of nations as allies to build on; 
"international law" over particular local histories and 
regional contexts; "grand designs" and "universal" ar- 
rangements over local ones; the general over the particu- 
lar; geographic "areas" over individual countries. It is a 
mind-set that glosses over particularisms and strives for 
broad solutions. It is truly idiosyncratic, in that it is not 
very common among the elites of other lands. 

There is a disjunction between America's reluc- 
tance to impose its ways on other nations and the Amer- 
ican eagerness to tell the world how it should be shaped 
and ordered. Blueprints made in the enlightened, rich 
nations — the G-7, for example — are advanced with little 
concern for the views and positions of the more popu- 
lous, poverty-stricken, and less-efficient countries. 
With the best of intentions, this mind-set wounds and 
slights those who have not anointed the world order 
architects with either authority or legitimacy. The bet- 
ter world order designs will have to be negotiated with 
the "consumers" of these designs. A unilaterally pro- 
claimed new world order has the potential to promote 
resistance and to arouse resentments that could well 
defeat its purpose. It is striking how rapidly this concept 
fell into disuse; it even disappeared from the Republican 
party platform for the 1992 elections. 
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14 This mind-set reflects the centrahty of law and of 

constitutionalism in the American polity, a phenome- 
non long familiar to observers of the American scene. It 
is evident in a profound commitment to the rule of law 
in international relations — 2i commitment that foreign 
elites do not seriously entertain. But attitudes may 
change abroad before they change in America as com- 
munity law takes root in Europe and, in the future, 
perhaps also the CIS. 

THE DECLINE OF SCyVEREIGNTY 

The twin notions of state and sovereignty — and their 
two corollaries, the notions of consent and treaties — 
dominate the conceptual setting of diplomatic relations. 
These notions are the anchor for discourse on changes in 

the international system: all changes, it is said, must 
flow from the consent of states — ^that is to say, the 
consent of their rulers. 

Sovereignty has meant different things at different 
times. ^ The history of this concept is the history of 

Western pohtical thought. In 1921, in a lengthy sdiol- 

arly essay, Secretary of State Robert Lansing identified 
two major elements of sovereignty; the power to com- 
pel obedience to the sovereign will and the possession of 
physical force superior to any other that makes such 
compulsion possible. He did not speak of a right to 
compel, but of a power to compel. In his view, the 
territorial component of sovereignty was not essential, 
but the state as an organized community of individuals 
was of importance. Sovereignty, he argued, is a poUtical 
concept, it pertains to power over people, it is a power to 
be exercised over persons rather than over territory.^ 
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But Lansing's analysis failed to do justice to the terri- 1 5 
torial component of sovereignty. The right to exclusive 

control over territory has long been a central ingredient 
of the sovereignty of states. Indeed, much of interna- 
tional law governing the jurisdiction of states is prem- 
ised upon it. Moreover, the existence of a territory under 
government control is one of the juridical criteria of 
statehood. The distinction between power over people and 
power over territory is a useful one to make, for it singles 
out two aspects of sovereignty that are best addressed 
separately: disputes involving the right of peoples to 
self-determination and territorial disputes among them. 

Writing in 1990, former Secretary of State George 
Shultz returned to the topic that had so preoccupied his 
predecessor.^ He pomted out that today, the meaning of 
borders is changing, and so is the notion of sovereignty. 
The irrepressible movement of ideas, people, and goods 
requires leaders to be politically flexible and economi- 
cally sophisticated. In today's world, he argued, people 
will have a right to define themselves but not to wall 
themselves off. Constructs based on absolute sover- 
eignty and on rigid borders cannot provide the vision 
for settling difficult problems of self-determination. 

In time of all-out war, the sovereignty of states 
occupies center stage, just as their armed forces domi- 
nate the international scene. Nevertheless, the notion of 
the sovereignty of states remains under assault. A syn- 
thesis of the elements leading to its erosion includes both 
normative and objective factors. This erosion is occur- 
ring on a number of planes. In Europe the redistribution 
of attributes of sovereignty is taking place at different 
levels, at the supranational level of the £uropean Com- 
munity (EC) and at the level of infranational regional 
authorities. At the same time, profound normative 
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16 changes in regard to individual rights and social stan- 
dards have shrunk the perimeter of the exclusive juris- 
diction of the Tv^elve. The Helsinki Final Act, the 
Charter of Paris, and the practices of the Conference on 
Security and Cooperation in Europe (CSCE) have rein- 
forced the pattern of international scrutiny in human 
rights matters and in the treatment of minorities. 

In the EC the distribution of sovereign authority 
between Brussels, the national governments, and their 
domestic subdivisions remains unsettled. The formerly 
exclusive right of states to make laws, raise taxes, and 
administer justice is now widely shared with the Euro- 
pean institutions. Following the Danish voters' rejection 
of the Maastricht treaty on European union, greater 
emphasis has gone to the principle of ''subsidiarity,'* 
which requires that the Community and its institutions 
stay clear of decisions that are better taken at the local 
level and at the level of member states. In 1992 the near 
defeat by French voters of the Maastricht treaty (it was 
approved by the slenderest of margins) and continued 
popular wariness about European integration, reflected 
in the Swiss rejection of the European Economic Space, 
pointed to real trouble for the architects of European 
union. The swing of the pendulum away from national 
sovereignty and toward the supranational institutions in 
Brussels may already have peaked. 

The European Community created different jurid- 
ical spaces to erase internal sovereign frontiers for the 
movement of goods, of capital, and (since the Schengen 
agreement) also for the free movement of persons. At 
the local level, the establishment of regions astride 
national frontiers signals the emergence of new tiers of 
authorities that do not coincide with those of tradi- 
tional states. For example. Savoy and the Leman now 
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form one region for certain defined purposes (ai- 17 

though one shore of the lake is within the Commu- 
nity, while the other remains outside); the Trieste 
region brings together the authorities of the historic 
Trieste hinterland (neutral Austria plus, presumably, 
Slovenia to replace Yugoslavia).^ 

The erosion of state sovereignty has sparked a 
backlash in which traditional nationalist elements have 
combined with economic interests who fear that the 
removal of protective barriers will hurt their position 
and privileges. In France it has led to a spht among the 
parties of the right. In Britain it has revived unease 
among Tory members of Parliament, as well as calls for 
the application of the principle of subsidiarity domes- 
tically to Scotland. In Germany, in mid-June 1992 the 
federal government and the sixteen federal landers were 
virtually deadlocked in their efforts to change the con- 
stitution so as to adapt it to the Maastricht blueprint. 
The principle of subsidiarity is invoked not only be^ 
tween Brussels and the member states, but also between 
the German federal government and its component 
landers. Two issues involving this principle, which af- 
fect the federal character of Germany, remained to be 
resolved: the extent to which the landers will have an 
effective veto on any future transfer of sovereignty to 
the Community, and the extent to which they will have 

"co-dedsion-making" rights with the federal govern- 
ment in the making of EC legislation. 

Even beyond the Community, where the erosion 
^ of sovereignty is most apparent, the readiness to mter- 
vene in situations that until recently were exclusively 
within the domestic jurisdiction of states is apparent. 

The examples are striking; the fact that they involve 
mostly developments taking place with the formal con- 
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1 8 sent of governments does not detract from their signifi- 
cance. What matters is the extent of the departure from 
traditional practices: The arms control agreements be- 
tween the United States and the former Soviet Union 
estabhsh intrusive on-site inspection regimes that would 
have been unthinkable until recently. The UN took an 
active role in monitoring national elections in Nicaragua 
and in Namibia that, in earUer times, would have been 
considered an intervention in domestic affairs. In 1992 
the United States and other members of the Organiza- 
tion of American States (OAS) considered the dispatch 
of an international peacekeeping force to Haiti to re- 
establish order and to help restore democratic rule. The 
International Monetary Rmd and the countries of the 
Club of Paris attach conditionality clauses to financial 
help bearing on the domestic economic and fiscal poli- 
cies of borrowers. Aid is tied to economic reforms estab- 
lishing market economies. In the United States, the 
Congress is challenging most-favored-nation status for 
countries that violate human rights standards. Increas- 
ingly, the United States and the states of Europe assert 
jurisdiction beyond national territorial limits to govern 
activities taking place elsewhere. The United States 
exercises extraterritorial jurisdiction for a number of 
purposes: to govern activities on the seabed of the conti- 
nental shelf, to enforce Securities and Exchange Com- 
mission regulations and antitrust legislation, for drug 
interdiction, and for the war on terror. 

Moreover, some voices suggest that the interna- 
tional community should intervene to prevent the 
spread of nuclear weapons in violation of nonprolifera- 
tion treaty obligations. In the view of others, environ- 
mental emergencies — such as the operation of unsafe 
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nuclear reactors — may warrant forcible intervention to 1 9 
protect states from another Chernobyl. 

Taken together, these developments, trends, 
norms, and institutional changes signify a steady en- 
croachment into the domain of state sovereignty, which 
has been a defining element of the international order 
since the seventeenth century. But it is important not to 
overstate the point. The sovereignty of states remains a 
doctrine with wide appeal, perhaps nowhere more so 
than in the UN and among authoritarian states in the 
developing world. The latter see in the legal require- 
ment of strict respect for sovereign rights a useful doc- 
trinal shield against international involvement in their 
domestic practices. State sovereignty is a doctrine that 
continues to elicit frequent verbal support even as inter- 
national practice moves steadily away from it. The UN 
and the other interstate organizations must continue to 
invoke it. 

The erosion of state sovereignty is taking place at a 
time when the creation of new states has been so com- 
mon that it is increasingly difficult to counter demands 
for the establishment of yet other states, especially when 
the demands are pressed by peoples with a high interna- 
tional profile. Different trends have combined to debase 
the coinage of statehood: many states that do not de- 
serve'* to be states have been created in the past few 
years. The emergence of states like Slovakia, the col- 
lapse of other states, like Somalia, and the continued 
existence of insignificant ministates confirm that state- 
hood is no longer a '*big deal." In this setting, the denial 
of statehood to the peoples who have engaged in a long 
and painful struggle or who continue to resist alien rule 
is increasingly difficult to justify even as the imperative 
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20 of limiting the number of new states is becoming more 
pressing. 

Legitimacy and Sovereignty 

The structure of international society is based on con- 
sent. But the notion of consent has tended to remain 

narrow and legalistic. It has generally meant the consent 
of recognized governments in power, to the exclusion of 
other parties. It has typically left out other vigorous and 
turbulent actors on the international scene, such as na- 
tional and ethnic groups and minorities. Only in 1991, 
in a resolution on humanitarian assistance to the victims 
of armed conflicts, did the UN General Assembly refer 
to the consent of parties and countries, and not just of 
states. 

International legal discourse has been thrown into 
disarray by the intensifying erosion of sovereignty. The 

international legal system of the modern age still reflects 
the concepts and structures of times when the doctrine 
of the sovereign equahty of states more closely tracked 
their practices. This conceptual setting colors and per- 
vades all efforts to address global problems. 

The emergence of an international consensus on 
what constitutes legitimate rule has a direct bearing on 
foreign intervention, f^wer restraints face intervention 
in the internal affairs of countries ruled by illegitimate 
regimes. The international community has come to an 
agreement that only democratic regimes are legitimate. 
In its final year, the Soviet Union joined in the re- 
markable 1990 document of the Copenhagen meeting of 
the Conference on Security and Cooperation in Europe 
that stated that "the will of the people, freely and 
fairly expressed through periodic and genuine elections, 
is the basis of the authority and the legitimacy of all 
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government."^ This principle received detailed cover- 21 

age in the document and was spelled out further in the 

1991 Charter of Paris, adopted at the summit meeting of 
the CSC£ states. 

International law cannot remain immune to 
changes in political doctrine. In 1993, for the first time 
since the 1815 Congress of Vienna, the world is united in 
its view on what constitutes legitimate rule. This, in 
itself, is a momentous political development. Liberal 
democracy is the unchallenged standard of legitimacy 
almost everywhere on earth. China, North Korea, 
Cuba, and the fimdamentalist Islamic states are alone in 
advocating other standards. Francis Fukuyama has ob- 
served that "as mankind approaches the end of the 
millennium, the twin crises of authoritarianism and so- 
cialist central planning have left only one competitor 
standing in the ring as an ideology of potentially univer- 
sal vahdity: hberal democracy, the doctrine of individ- 
ual freedom and popular sovereignty."^^ 

The full implications of the near global consensus 
on political legitimacy have not as yet been digested. 
This consensus will inevitably help erode formal state 
sovereignty. It must be seen in context, for the inter- 
national system has not stood still. In the seventeenth 
century the international order governed relations be- 
tween European ruling princes, kings, and the pope. 

Later, the international legal system became one be- 
tween the rulers and governments of sovereign states. 

Michael Reisman, a Yale legal scholar whose views are 
strongly contested, has argued for some time that peo- 
ples, and not their rulers, are the true bearers of sover- 
eignty. The new consensus on legitimate rule should 

reinforce his position. It tends to shift the locus of sover- 
eignty from states (in practice, their rulers) to peoples. 
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22 The choice between attributing ultimate legal authority 
to the ruler or to the ruled has been made, and interna- 
tional law theory will have to come to terms with it. The 
alignment of international law doctrines with the new 
consensus on legitimate rule will not take place over- 
night. Many governments, and their judicial servants, 
will hkely resist in order to preserve long-standing priv- 
ileges and ininiunitics. 

It is still widely held that to question the legitimacy 
of tyrannical regimes, most of which are found in the 
developing world, can be profoundly dangerous and 
destabilizing. Thus, the American Assembly has con- 
cluded, ''Only in extreme cases of emergency or hu- 
manitarian need wiU it be right to set aside the 
sovereignty of other states."" 

The emergence of an international consensus on 
legitimate rule and on the content of human rights au- 
gurs the dawn of major changes in international law. 
This new consensus has the effect of lifting the "corpo- 
rate veil" of states. It warrants international intervention 
in the affairs of regimes whose legitimacy and human 
rights record are grossly unsatisfactory. Deviation from 
these standards is no longer ignored. Modem interna- 
tional law need no longer insulate rulers like Marcos, 
Amin, Duvalier, Saddam, Asad, Qaddafi, Noriega, 
Mobutu, and Castro from international challenges to 
their right to rule. Once the shift of sovereignty from 
rulers to their peoples is the accepted norm, the rights of 
sovereignty should not be theirs to invoke. The mainte- 
nance of a regime in power need of itself provide neither 
immunity nor privileges to tyrants in office. The classi- 
cal, statist, international order threw a mantle of legit- 
imacy and respectabiUty on rogue regimes that were 
without a rightful claim to rule in their own countries. 
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The representation of these rulers in the UN long helped 23 
cloak narrow regime interests as those of the hapless 

people over which they have absolute power. It tended, 
moreover, to discredit the agencies in which these re- 
gimes were seated: Saddam Hussein's Iraq, for example, 
has long tarnished the UN Commission on Human 
Rights. 

Another notion that may justify the interest of the 
international community in the protection and defense 

of democratic regimes (but that remains to be tested) is 
that democracies do not go to war with each other/^ 
The challenge to statist doctrines is not an invitation to 
global meddling or to intervention by the powerful 
states of the G-7 into the affairs of the less-fortunate. It 
is, rather, a plea for recognition tliat an international 
system that grants equal privileges and immunities to 
democratic governments and to the brutal rulers of 
defenseless populations enjoys Uttle support outside of- 
ficial circles. 

The contemporary triumph of the democratic ideal 

requires some words of caution. Democratic rule may 
be a necessary but not a sufficient condition for the 
respect of human rights. The authors of the American 
Bill of Rights fvdly recognized that the rights of minor- 
ities and of individuals require protection from demo- 
cratically elected governments. Historian Jacob Talmon 
brilliantly exposed the danger of the totahtarian tradi- 
tion in theories of the popular will and in some of the 
democratic doctrines associated with the French Revo- 
lution.^^ In many places democratic electoral practices 
are designed to inhibit the altemance of governments. In 
others, like South Africa and Iran, they are restricted to a 
racial or religious community. In some societies, popu- 
lar majorities favor the prosecution of holy wars or 
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24 ethnic wars. Free elections can be the carriers of tyran- 
nies: Adolf Hitler was carried into office by a popular 
vote. In many states, neither economic and social condi- 
tions nor cultural traditions provide a receptive terrain 
for democratic practices. But none of these considera- 
tions miUtate in favor of the retention of sovereignty 
doctrines that serve as a shield for abuses committed by 
tyrannical rulers. 

STATES PLUS NATIONS 

The £ict that scores of nations are struggling for self- 
determination calls for fresh thinking about the relation- 
ship between states and nations. This question, which 
raises the larger question of nationalism, has been sadly 
neglected since die Versailles peace settlement. It has 
acquired new salience with the dissolution of the Soviet 
empire. The issue is whether the time has come to 
complement the system of states with a new system of 
nations, with legal regimes capable of responding to the 
claims of the hundreds of peoples that still aspire to 
independence; and whether this can occur without 
threatening the integrity of existing states. In other 
words, should the system of states be supplemented 
with — not replaced 6^— a system of nations? 

Historians date the "modem*' international system 
of sovereign and juridically equal territorial states back 
to the 1648 Treaty of Westphalia. That system privi- 
leged territorial rulers and paid scant attention to the 
ethnic and religious affiliations of their peoples. West- 
phalia was concluded at a time when the aspirations of 
subject peoples were of little concern. It was slill far too 
early to speak of national identities. The awakening and 
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elevation of the peoples of Europe to the stage of history, 25 
where they joined the aristocratic and clerical classes, 
had to await the French Revolution and unfolded in the 
nineteenth century. After the First World War, when the 
map of Europe was made over, the aspirations of the 
peoples of central Europe and of the Balkans did not 
dominate the calculations of statesmen, whose primary 
concern remained the balance of power. The Versailles 
peace settlement stitched together new countries that 
bundled into a single state peoples long animated by 
deep mutual antagonism (for example, the Serbs and 
Croats in Yugoslavia or the Czechs and Slovaks in 
Czechoslovakia). The largely rural population of these 
new countries was kept "in its place" by authoritarian 
rulers, royal houses, a strong clergy, and small middle 
classes with their teachers and intellectuals. In the after- 
math of the Second World War, these peoples found 
themselves subjected to the iron fist of communist 
regimes. In the case of Yugoslavia, the death of Tito 
and the sudden disintegration of the Soviet empire led 
to the no less sudden reemergence of the question of 
nationahties. 

To investigate what Ues behind the current re- 
surgence of self-determination is to reopen an ancient 

line of inquiry about the causes of nationalism. The 
spread of democratic rule and the disintegration of the 
repressive Soviet empire are no doubt a factor. Also, the 
difficult economic circumstances in which the newly 
liberated peoples of Eastern Europe find themselves 
probably lead many to believe that they can do better 
under independence. According to a widespread crude 
belief, national and ethnic feelings will dissipate once 
democracy and the prosperity of the market reach those 
peoples. Isaiah Berlin's perceptive essay on nationalism. 
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26 written in the dark days of the Cold War, is a healthy 
rejoinder to those who hold chat nadonahsm can be 
''cured'' with the drug of economic growth and with 
political reform. The disparate stones of different peo- 
ples at different times — the Risorgimento, the peoples 
of Quebec, the Basques, the Scots, the Jurassiens — 
cannot be understood merely in terms of a reaction to 
authoritarianism and economic deprivation. The failure 
of the collectivist ideologies of the right and of the left 
restored nationalism and religion as the principal pro- 
viders of ''just causes" in societies in which individual- 
ism has not displaced the need for group identification. 
Possibly the passions exhibited at soccer matches and 
rock music festivals stem from the same craving for 
collective fervor. 

Self-determination unleashed and unchecked by 
balancing principles constitutes a menace to the society 
of states. There is simply no way in which all the hun- 
dreds of peoples who aspire to sovereign independence 
can be granted a state of their own without loosening 
fearful anarchy and disorder on a planetary scale. The 
proliferation of territorial entities poses eaqKmentially 
greater problems for the control of weapons of mass 
destruction and multiplies situations in which external 
intervention could threaten the peace. It increases prob- 
lems for the management of all global issues, including 
terrorism, AIDS, the environment, and population 
growth. It creates conditions in which domestic strife m 
remote territories can drs^ powerfiil neighbors into lo- 
cal hostilities, creating ever widening circles of conflict. 
Events in the aftermath of the breakup of the Soviet 
Union drove this point home. Like Russian dolls, ever 
smaller ethnic groups dwelling in larger units emerged 
to secede and to demand independence. Georgia, for 
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example, has to contend with the claims of South Osse^ 27 
tians and Abkhazians for independence, just as the Rus- 
sian Federation is confronted with the separatism of 
Tartaristan. An international system made up of several 
hundred independent territorial states cannot be the 
basis for global security and prosperity. 

A 1992 study published by the Carnegie Endow- 
ment for International Peace attempted to evaluate self- 
determination movements from a perspective that con- 
siders both their legitimacy and their strength, as well as 
the desirabihty of safeguarding existing states. This 
was offered as a guide for U. S. poUcy on whether or not 
to become involved, and to what end. It described the 
options in classical terms: "In evaluating self-determina- 
tion movements, the U.S. government and the world 
community generally will reach a crossroads at which 
they must decide to remain neutral, support the preser- 
vation of an existing state within its current borders, or 
back the creation of a new independent state." The 
states-plus-nations approach is meant to expand the 
range of options so concisely outlined in the Carnegie 
study. 

The current vogue of self-determination has tended 
to obscure the doctrines that place restraints on its exer- 
cise. It is widely understood to lead of necessity to 
independent statehood (although international practice 
does not invariably confirm this). This principle is 
hemmed in by important balancing doctrines: by norms 
of international law relating to the territorial integrity of 
states and the invioiabihty of borders: by doctrines gov- 
erning the prohibition of intervention in internal affairs, 
and the protection of human rights and minorities. The 
balance between these principles is clearly expressed in 
the UN Declaration on the Prmciples of International 
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28 Law Governing Peaceful Coexistence and Friendly Rela- 
tions among States. The prohibition of the premature 
recognition of states and the absence of a right to secede 

are germane to the management of self-determination 
issues. 

In the present passionate climate, it often will not 
do merely to restrain the daim of self-determination. A 

credible and substantial outlet must be found for the 
aspirations of nations chafing under ''foreign" rule or 
restive in a setting of territorial promiscuity. It is not 
possible to stem the flood of demands fbr sel£-determi- 
nation by discriminating between "worthy" claims and 
those that are not, and to do so on the basis of the 
democratic and humane character of the claimants. The 
legitimacy and vitality of the claims of peoples to a state 
of their own turn on considerations of a much richer 
texture. They flow from history, from wrongs suffered, 
from sacrifices made, and from symbolic and mythical 
elements that move nations in ways that transcend cold 
considerations of statecraft. Nations caught up m such 
struggles pay scant attention to the opinions of out- 
siders. No simple set of criteria can identify the '*mer- 

itorious" claimants to statehood. A broader approach is 
necessary to do them justice. Guidelines such as those 
Secretary of State James Baker enunciated in 1991^^ and 
those the EC adopted that same year (the Badinter 
principles)^^ for the recognition of new states in Eastern 
Europe were an attempt to orchestrate a collective re- 
sponse to fast-moving events. As the tragic war in Bos- 
nia demonstrates, however, it is idle to expect that 
peoples animated by ancient fears and archaic hatreds 
will be much influenced by the norms developed in the 
chancelleries of Paris, London, and Bonn. Nations and 
peoples in the throes of struggles with hated aeighbcMrs 
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want a place of their own both at home and in inter- 29 

national society. The issue that the United States and the 
rest of the world must face is whether this place can be 
found only through the creation of additional territorial 
states or whether other forms of nationhood, sometimes 
of a nonterritorial character, can be established alongside 
the traditional states of the international system. 

The international system has but two principal 
methods for addressing national and ethnic claims. It 
can address them either within state boundaries or 
through the creation of new states. Minority treaties 
dominated state practice in the years that followed the 
First World War. Under the then prevailing standards, a 
state's treatment of its own nationals was not a proper 
subject for international concern in the absence of a 
treaty to the contrary. The Allies designed the minority 
treaties as part of the settlement of the First World War.^^ 
The treaties were imposed on the new states in the 
domains of the former Austro-Hungarian empire. Pro- 
visions governing the rights of minorities were also 
introduced in the treaties of Sevres and of Lausanne. 
National feelings were a fervent force at the Paris peace 
conference.^^ Woodrow Wilson believed that nothing 
was more likely to disturb the peace than the treatment 
that might in certain circumstances be meted out to 
minorities. But the cold logic of the balance of power 
prevailed, and geopoHtical considerations received pri- 
ority over the claims of small nations for independence. 
The synthetic states of Yugoslavia and of Czechoslo- 
vakia were created without much regard for the aspira- 
tions of the nations that were forced into them. The 
borders of Hungary were drawn in a manner that left 
nearly a third of the Hungarian nation of 15 miUion 
outside the Umits of the Hungarian state. The issue of 

I 
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Slovakia, and Serbia, and of the rights of the Hungarian 
state to come to their defense, has the potential of a crisis 
no less grave than the one that has ravaged Yugoslavia. 

The mechanism for the safeguard of minority 
rights was cumbersome and difficult, involving con- 
trived procedures in the Council of the League of 
Nations. Minorities not covered by treaty were left, 
diplomatically and juridically, to the mercy of their own 
governments. On the whole, the minority regimes 
failed to protect the security, culture, autonomy, dig- 
nity, and prosperity of small nations like the Kurds that 
did not achieve their independence. The international 
law principle forbidding intervention in the domestic 
affairs of states retained its full vitality and received 
priority over the protection of individuals and ethnic 
groups. 

The interwar minority treaties were superseded 
after the Second World War by the gradual development 
of international human rights standards that established 
norms for the treatment by a state of all persons within 
its boundaries, and not merely for its minorities. Minor- 
ity regimes were resented by states singled out for inter- 
national scrutiny. No such objection could be made to 
universal human rights standards that applied to all. 
These are intended to govern the treatment of all per- 
sons everywhere, including the treatment by a state of 
its own citizens. They removed, for example, the diplo- 
matic impediment that inhibited the Vatican from prot- 
esting the Reich's treatment of its Jewish subjects. 

At the close of the Second World War, the United 
Nations Organization was established with the aspira- 
tion to correct the deficiencies of the League system. 
The UN Charter abandoned the League system for the 
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protection of minorities. The League scheme for the 31 

protection of minority rights was discarded in favor of 
the new commitment to the preservation of human 
rights. The international protection of human rights 
focused on the rights of individuals, rather than on the 
rights of communities and peoples. Minority rights 
were no longer addressed as such. They fell mto neglect 
as the banner of human r^hts was raised ever higher. 
But even as the international law on human rights devel- 
oped, the remedies for their protection remained 
woefully inadequate. Until very recently, the voting 
majority in the UN was made up of authoritarian states, 
if not worse. This majority persistently resisted efforts 
to seriously monitor and enforce their implementation. 
However, the 1948 Universal Declaration on Human 
Rights and the 1966 Covenants on Civil, Pblitical, Eco- 
nomic and Social Rights gradually led to the principle 
that the violation of human rights is a matter of interna- 
tional concern. The 1975 Helsinki Final Aa secured the 
formal adherence to these norms by the states of the 
communist bloc. 

The reemergence of nationalism that we are wit- 
nessing in the former realms of the czars, of the Habs- 
buigs, and of the Ottomans takes place in the context of 
failed minority regimes, an emphasis on the rights of 
individuals, and a neglect of the rights of nations within 
states (other than their right to self-determination). The 
juridical-diplomatic context for the struggles of newly 
liberated nations drives them relentlessly toward inde- 
pendence. 

The sharp divide between the status of a territorial 

state and that of a national minority inflames passions 
for independence. The international order has no half- 
way houses in matters of status. Yet the creation of 
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possible. Halfway houses can be established between 
territorial independence and autonomy. These may sat- 
isfy the needs of some nations, like the Iraqi Kurds, that 
find the road to full independence barred by powerful 
neighbors and by geopolitical concerns of the great 
powers. Admittedly, peoples struggling for self-deter- 
mination will often not be satisfied with anything less 
than full territorial independence. For such peoples, 
halfway houses are halfway stations on the road to 
statehood; they are by their very nature impermanent 
solutions. 

In the international system statehood is a juridical 
status, with defined rights, privileges, duties, and im- 
munities. AH derogations and modifications must be 
negotiated and settled by agreement. With regard to 
statehood, there is no move yet — ^to borrow a phrase 
from the eminent legal historian Sir Henry Maine — 
from status to contract. The divide between the status of 
statehood and all other forms of political organization 
has contributed to the elevation of the value of indepen- 
dence beyond what it might otherwise have been. The 
many types of quasi-states, associated states, federal 
states, and state communities designed by modern 
statecraft have by and large not been responsive to the 
demands of nations that are still struggling to break free. 
Many strive not only to rule themselves but also to 
achieve a fuller access to the benefits and entitlements of 
international life. 

Gorbachev's Union Treaty 

In 1991 Mikhail Gorbachev made an interesting attempt 
to devise a solution to the nationalities problem. He 

attempted to find a way of reconciling the unity of the 
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USSR with the separatism of its repubUcs. The Soviet 33 
Union was in its death throes. The reasons why this 
effort failed need not detain us here; they liave much to 
do with the collapse of communism as a system of 
government and with the rapid disintegration of the 
Soviet economy. The proposed, but aborted, Union 
treaty remains of interest because it outhned a bold 
compromise between the miity of the state and the 
independence of its members.^ It provided that "each 
republic ... is a sovereign state" and that "the Union 
of Soviet Sovereign Repubhcs is a sovereign, federative, 
democratic state." The treaty thus would have created 
layers of concurrent sovereignty. It provided that the 
Union and the republics would conjointly be full mem- 
bers ofthe international community. The sphere of joint 
authority of the Union and of the republics was to 
include the determination of the foreign policy of the 
USSR, control ofthe armed forces, and control ofthe 
Union state security system. The Union treaty would 
have been a treaty imder the internal law of the USSR, 
and would probably have been a treaty also under inter- 
national law. It contemplated that the center and the 
republics would share powers and that they would 
structure among themselves relations granting the re- 
publics more than autonomy/self-rule but less than full 
independence. 

The center, under such an arrangement, would 
have become what is best described as a framework state 
for the quasi-independent or formally independent re- 
pubhcs.^^ The Union treaty proposed a balance between 
power sharing, as practiced in die £C, and separatism, 
along the Hues negotiated by Great Britain and the 
dominions when the British Commonwealth was cre- 
ated. It would have made it possible for all the repubUcs 
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34 to seek admission to the UN and to become members 
alongside the Soviet Union* Ukraine, and Byelorussia. 
It is entirely possible that the treaty would have failed 
even if Gorbachev had prevailed. But with this caveat in 
mind, the treaty should be studied as an attempt to 
reconcile the claims of state unity with those of self- 
determination. The compromise operated on two 
levels: the domestic constitutional level and the mterna- 
tional plane. The interest of the treaty is not that it 
attempted to salvage the communist empire, but that it 
addressed the problem oi separatism in a fresh manner. 

In an important respect, the proposed treaty failed 
to break new ground: it proceeded on the theory that the 
sovereignty of nations and the sovereignty of states 
must both have a terriUmal character. 

* w ★ 

Historically, the tie between sovereignty and terri- 
tory is undeniable, except perhaps among nomadic peo- 

ples. Yet there was a time when sovereignty was 
divided, when secular sovereignty and rehgious sover- 
eignty, for example, were in different hands. 

The emergence of states with modified indepen- 
dence is not a novelty. The international order has ex- 
hibited great flexibihty in granting state status to entities 
of all sorts. European statecraft has granted interna- 
tional standing to sui generis entities like the Holy See; to 
ministates like San Marino, Andorra, Liechtenstein, and 
Monaco; and to anomalous bodies like the Sovereign Or- 
der of the Knights of Malta. The Knii;hts, for example, 
maintain diplomatic relations with a number of important 
Catholic countries in which they enjoy diplonuttic privi^ 
leges and immunities. These practices may have eased the 
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prolifimtion of ministates and quasi-states in the years that 35 

followed the Second World War. 

During the Cold War years, the UN dealt with the 
claims for self-determination of the peoples that were 
ruled by the European colonial powers but not by 
others, it did not address the claims of the nations ruled 
by the communist empire. It left unresolved the claims 
of the Quebecers, Corsicans, Basques, Sikhs, Kurds, 
and Palestinians. The existence of more than 6,000 lin- 
guistic groups points to the potential number of ethnic 
daims to come. 

The coinage of independence has been devalued in 
the modem world. It is ironic that so many peoples 
clamor for it in an era in which the movement of capital, 
ideas, technologies, and persons has reduced the real 
significance of statehood, and when the sovereignty of 
states is steadily being eroded. 

A NEW SPACE FOR NATIONS 

The international system needs additional concepts and 
a richer vocabulary to accommodate the national claims 
that cannot be expressed within existing state struc- 
tures. The international legal system lags behind the 
political and social realities in many countries. The con- 
trast with the domestic legal order is striking. In the 
domestic order, new juridical concepts and instruments 
are commonplace. For instance, new forms of property 
and of credit have been given formal content and have 
transformed the character of the modem economy; 
credit cards and the trade in derivatives, in futures, in 
options, in repos, and in new securities have created 
new financial instmments, whose impact on society is 
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36 comparable only to that of the great technological inno- 
vations. They are in a real sense social inventions. They 
are, however, confined to the domestic arena. Yet this is 
a time when analogous "inventions" are needed in the 
international arena, as well. 

It is possible to create a '*new space" for nations that 
have not achieved independence without encouraging 
the forces of disintegration, of separatism and commu- 
nal strife. A new space for nations would require a new 
status for such nations in international organizations and 
in international diplomacy. It would also require a will- 
ingness to move beyond — not to abandon, but to move 
beyond — the two methods traditionally used for meet- 
ing their concerns: the protection of minorities (with or 
without autonomy) and die protection of human rights. 

What does a "new space for nations" mean? This 
term has both practical and theoretical connotations. 
Tinkering with the unity of states or modifying their 
sovereignty opens a Pandora's box of related issues. 
This involves not only the notions of sovereignty and of 
statehood, but also the concepts of self-determination, 
secession, nationhood, territory, and the exercise of in- 
dividual rights and national rights. The relationships 
between these notions are both complex and variable. A 
new space for nations is an approach that tries to delink 
these issues, to deconstruct them into several compo- 
nents, and to reassemble them in a creative fashion. It 
involves an extension of the formal system of states to 
include alongside it a system of nations and peoples that 
are not organized territorially into independent states. This 
can take place in a manner that will not undermine the 
integrity of existing states. 

The first requirement of this approach is to de- 
construct the notion of sovereignty into two initial 
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components: sovereignty as power over people and sov- 37 
ereignty as power over territory. A new space for na- 
tions would develop the concept of sovereignty over a 
people. Sovereignty over territory means final authority 
within a given territory (final in the sense that it pre- 
cludes the right of any other power to exercise final 
authority). 

The alternative to a territorially organized world is 
one in which there is no final authority of a territorial 
character or one in which there are no clear territorial 

boundaries. Interest in these alternatives is on the rise; 
they are by no means new. In conflicts over self-deter- 
mination, territorial issues involve a choice between two 
approaches: one based on the creation of new bound- 
aries, with the separation and, if need be, the transfer of 
populations (or the creation of minorities); and another 
based on functional boundaries and the disaggregation 
of sovereignty that allows populations to dwell where 
they are and to enjoy a full range of civil and political 
rights without territorial definition. The first approach 
is unitary, Jacobin, and assimilationist; the other is 
decentralized and pluralist. Yet the connection between 
claims for self-determination and the control of territory 
is neither as clear-cut nor as uniform as some would 
argue. 

In the feudal state the attributes of sovereignty were 
not the monopoly of the king. Instead, an amalgam of 
authorities, towns, and monasteries exercised powers 
set by special customs and charters. In England the 
king's writ ran within defined limits; in medieval times 
the jurisdiction of the royal courts was strictly confined. 
A limited number of writs determined the remedies 
available from the Crown. Cities, manors, guilds, and 
monasteries enjoyed customs and privileges as a matter 
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38 of right; these were originally derived neither from the 
king nor from Parliament, although, as time went on, 
they were often confirmed by royal charters. In spiritual 
matters sovereignty was exercised by the Church, with 
its own system of ecclesiastical courts; in matters of craft 
it was exercised by the guilds. In France towns and 
provinces had the power to raise taxes and duties under 
long-established usage. The very phrase ''custom du- 
ties" still points to an era in which duties were levied 
under such local customs. Allegiance was owed to re- 
gional lords, to royal overlords, and to the pope; it was 
owed to all concurrently. The boundaries that mattered 
changed for different purposes — ^for levying armies, 
collecting taxes, monopohzing commerce, and holding 
court. 

During medieval times the affirmation of rights 

bevond territorial limits was not unusual. The Roman 
church, for example, continues to exercise its authority 
over believers without regard to frontiers. Medieval 
history provides a rich lore of concepts and practices in 
which authority was divided and sovereignty limited. 
Matters changed in 1789. The French Revolution intro- 
duced the concept of popular sovereignty that estab- 
lished the state as supreme over local laws and customs; 
it asserted the sovereignty of the state and affirmed its 
final authority over the national territory. No rights and 
privileges remained immune from the powers of the 
popular sovereign: all local rights and privileges could 
be rescinded and altered by it. 

The process of the centralization of sovereignty in 
the state reached its climax earher in this century. It is 
now being reversed. The deconstruction of sovereignty 
and the reallocation of its attributes is a key feature of the 
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reached new heights in the treaty of Maastricht. 

Constructing a new space for ethnic groups and for 
nations claiming self-determination requires an inte- 
grated set of constitutional, regional, and international 
arrangements. These questions must be addressed on 
the international as well as on the domestic plane. 

The international legal community can be broad- 
ened beyond states and international organizations to 
formally include peoples and nations. Nations and 
peoples that have no state of their own can be recognized 
as such and endowed with an international legal status. 
Those that are politically organized could be given the 
right to be a party to different types of treaties and to 
take part in the work of international organizations. 
This status can be affirmed without calling into question 
the sovereignty of the states in which these nations and 
peoples dwell. What is required is for the international 
community to grant peoples organized on a nonter- 
ritorial basis a status sin^ar to that of states, albeit 
limited to nonterritorial concerns. The extension of a 
legal personality to instrumentalities other than states is 
a recent phenomenon. Thus the International Court of 
Justice held that the United Nations Organization has 
the capacity to bring international claims. The Organi- 
zation has, among states, a diplomatic standing similar 
to that of the states themselves. The £C is also recog- 
nized as having a legal standing separate from that of its 
members; it maintains active relations with many states. 
Only a few decades ago, the granting of legal status to 
organizations was regarded as a major innovation. 

The further extension of legal personality to non- 
territorially orgamzed nations is still a Utopian proposi- 
tion. But it is a direction that states should consider as a 
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the accommodation of ethnic diversity. In the United 
States several congressional committees have held hear- 
ings with the participation of Kurdish, Palestinian, 
Tibetan, and other representatives that did not prejudice 
the conduct of conventional foreign relations. 

The United Nations could itself be used in some 
cases to moderate the intensity of ethnic conflicts by 
opening up new forms of participation for peoples and 
for nations. Under a somewhat fiituristic scenario, the 
General Assembly could establish a new status of "As- 
sociated People of the United Nations" for nations that 
have no state of their own and that are poUtically orga- 
nized in a democratic £sishion. The members would 
negotiate the attributes of such status, which may in- 
clude the right to address selected UN organs (without a 
vote) and to display flags and other symbols of nation- 
aUty. Precedents exist for the creation of privileges with- 
out Charter amendment, such as those granted to 
observer missions. Nothing in the Charter is intrin- 
sically incompatible with opening the Organization to 
the participation of national, ethnic, reUgious, and other 
groups. Many such groups have already had a hearing in 
different UN bodies. This can happen in a manner that, 
far from threatening the integrity of the states from 
which they hail, would reinforce their cohesion by pro- 
viding a coveted outlet for the expression of national 
sentiments. 

* ★ ★ 

When a state is confronted with demands of a sep- 
aratist character — for example, Canada in the case of 
Quebec — ^the territorial dimension of the dispute is of 
commanding importance: Will Quebec, its people and 
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its territory, remain part of the Canadian state? In ad- 41 
dressing a situation of this kind, the states>plus-nations 
approach involves a number of components. 

First, an accord must outUne terms for separation 
from an existing state and the new modalities of associa- 
tion (if any) with it. The accords setting up the CIS are a 
good illustration. These constitute the law of the new 
relationship between the parties. They outline how 
powers are divided or shared, and they define respective 
spheres of authority, competence, and jurisdiction. If 
the parties so desire, they can make provisions for a 
loose inclusive "framework*' state or association in 
which they all join. Such a framework state can be made 
to retain some residual juridical sovereignty throughout 
the territory alongside the entities that constitute it. 

Second, the terms of such an accord can be en- 
dorsed and guaranteed internationally by the Security 
Council or by other agencies, such as the EC. The 
accord may contemplate, for example, full diplomatic 
recognition of a framework state concurrently with that 
of its constituent members. It could also involve their 
participation in regional organizations. The acquies- 
cence of powerful neighbors to changes in the status quo 
is evidently required if agreements are to prosper. 

Third, it is possible to develop new forms of asso- 
ciation between nations and states that need have no 
direct territorial implications. Political associations even 
of a federal or confederal character can be established 
between "peoples" and governmental agencies; they do 
not require the establishment of territorial entities. A 
great variety of forms of association is compatible with 
international practice. Associations can be functional 
(for example, the Bank of International Settlement), can 
be national (for example, the Palestine Liberation Orga- 
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42 nization), or can take any other shape that the parties 
desire. The Kurdish leader Jalal Talabani suggested, for 
instance, that the Kurds of northern Iraq establish spe- 
cial hnks with Turkey while remaining formally within 
the Iraqi state. 

Separation through association can ease the friction 
ot disunion. Association need not be invasive. It can be 
hmited to mutually beneficial endeavors of an econonuc 
character, which is all that erstwhile hostile commu- 
nities may agree to. Common regional instrumen- 
tahties, such as the CSC£, can confer status of symbolic 
significance. They open options for the participation of 
parties on the basis of equality. They make the indirect 
sharing of powers possible when a cutout between them 
is needed. For instance, some of the ethnic groups in 
Europe could be allowed to take part in the work of 
regional European organizations hke the Council of 
Europe. 

Juridical design is a variety of social architecture: it 

involves the conscious enlargement of the forms of legal 
order. It contrasts with the habitual juridical inquiry 
into what states have already consented to. Juridical 
design requires going beyond the bounds that interna- 
tional law traditionally recognizes. 

NATIONAL HOME REGIMES 

The notion of a special regime for a national home is 
new. Such a regime is meant as a comprehensive re- 
sponse to ethnic claims. It is designed primarily to rec- 
oncile the integrity and the sovereignty of states with 
the claims of national groups widiin them; to provide a 
context for common nationality links for naticms that 
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ing for national identity; and to do so without under- 
mining the cohesion of multinational societies. Indeed, 
it is conceived to affirm the pluralistic nature of multi- 
national societies. A '*national home regime" also is 
concerned with national identity. Such a regime could 
provide the framework for defined individual rights for 
"^nationals" writhin the limits of a home that would 
extend beyond national frontiers. Where two peoples 
contest the same territory, as in Bosnia, this concept 
could have made room — before the war broke out — for 
two national homes within a single territory. This is 
possible if a national home regime focuses on individual 
rights and on the disposition of land use questions at the 
local level. 

The separation of the concepts of nationality and 
citizenship can be used creatively to remedy disputes 
about national identity, and to affirm the pluralistic 
character of a society. This separation goes against the 
practices of states that assimilate nationality and citizen- 
ship, as France does. A common nationality, distinct 
from state citizenship, can be used to express the com- 
mon identity of the inhabitants of a national home, even 
one that stretches across state boundaries. A national 
home regime would permit the issuance of two sets of 

passports to the inhabitants of a country: a set of national 

passports to the inhabitants of the national-home areas, 
and set of citizenship passports to the citizens of the 
states. A common national passport could thus be issued 
to persons of diverse citizenships. 

Some nations dwell among many states but retain a 
common identity. The Kurds are a prime example. 
Their aspiration to a national existence of their own was 
recognized in the Treaty of Sevres which addressed the 
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44 disposition of Ottoman lands. The treaty was not rat- 
ifi^ it was superseded by the Treaty of Lausanne, 
which ignored the promises of the Sdvres blueprint. The 
Kurds are now dispersed in Iran, Turkey, Iraq, and 
Syria. This poses a challenge to the four states; it re- 
quires them to come to terms with Kurdish nationalism 
without undermining their own territorial integrity. 

The distinct identity of a nation is often expressed 
in common cultural bonds and in an attachment to a 
common national home. The bond of nationality need 
not, and often does not, coincide with the bond of 
citizenship. Citizenship is a juridical concept derived 
from the state, whereas the bond of nationality is de- 
rived ethnically or culturally. The common national 
home is a concept that has its roots in history, culture, 
and myth. The Umits of a national home (patriein French 
or heimat in German) are derived from ancient traditions 
rather than from juridical title. 

FUNCTIONAL TERRITCNUAL ARRANGEMENTS 

With regard to territorial disputes, much new thinking 
is needed. The control of territory is broadly perceived 

as a zero-sum game. Hence, territorial disputes usually 
eschew creative solutions. More territory for one side 
normally means less for the other. It is believed that 

there IS no way for territorial questions to be finessed 
and sidestepped. Frontiers must be established and 
property rights secured. Rrontiers are designed to ex- 
dude and to set jurisdictional limits. 

The concepts used in domestic territorial disputes 
and those invoked between states are strikingly differ- 
ent. The wealth and complexity of domestic practices is 
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replaced internationally by simplistic and primitive no- 45 
tions of title and sovereignty. International practice con- 
ceives but of a limited set of limits to sovereignty. Its 
poverty is striking in contrast with the land law of 
England, for example, which, with its feudal back- 
ground, allows a rich variety ot solutions to the alloca- 
tion of property rights. English land law is predicated 

on the notion that persons own not land, but a bundle of 
rights in the land. This bundle of rights can be disaggre- 
gated and divided both in time and in substance. Hence, 
estates can be crafted for different time periods and with 
different rights — ^life estates, estates in fee simple, and 
estates in fee tail, as well as leaseholds. The Roman law 
system is less flexible, but it does permit the carving of 
usufructuary rights and other servitudes. 

The fundamental notion that title to territory in- 
volves a bundle of rights in the land rather than owner- 
ship of the land can be transplanted to the international 
arena. It lends itself to the design of territorial compro- 
mises of a fimctional nature. While the drawing of sim- 
ple property limits is of great appeal and is most easily 
understood, it no longer corresponds to the realities of 
modern societies. In the life of modem cities, for exam- 
ple, ordinary property Umits must be understood in the 
context of complex zoning regulations that govern the 
right to use and develop properties. Property limits are 
often less significant than the zoning restrictions that 
govern the property. Zoning regulations of aU sorts are 
layered upon one another: for example, regulations on 
public use, density, residential and commercial use, 
street-level use, architectural features, and the height of 
buildings. SpedaUzed agencies govern the restoration 
and maintenance of properties of historical interest; port 
authorities govern the development and management of 
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46 airports, ports, and bridges; park authorities govern the 
development of pubhc places; and public authorities can 
invoke the right of eminent domain for public purposes. 

hi international relations, states can no longer use 
their territory as they see fit in regard to environmental 
matters, and a variety of special regimes have been 
designed for specific territories. But the basic notions of 
territorial sovereignty continue to invite the settlement 
of territorial disputes in terms of simple boundary lines. 

The notion of a national-home regime highlights 
the complex nature of rights to territory in relations 
between nations. This complexity is most evident in 
diminutive territories where the land is claimed by two 
or more nations. In such areas conventional territorial 
compromises, in terms of a simple boundary line, pre- 
sent acute difficulties. 

The idea that a single boundary line can be dravm 
for all the purposes dictated by modem conditions con- 
tinues to inform negotiations in the international arena. 
This requires that a single line be drawn to meet the 
vital security concerns of the parties and to set their 
jurisdictional boundaries in all matters. It requires 

that a single jurisdictional line be drawn for functions 
as different as military defenses and access to water, 
natural resources, fertile land, land for suburban devel- 
opment, holy sites, power stations, recreational space, 
airspace, and the many other uses to winch land is put in 
modern times. 

A functional approach to territorial disputes may 
be particularly apt in situations in which different na- 
tional communities are confined to small areas and in 
which a single boundary line separating them would fail 
to meet their fundamental requirements. A functional 
approach involves the demarcation of different layers of 
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lines for different purposes. It gives a new meaning and 47 
practicality to the notion of territorial compromise. 
Thus, for example, the historic claims of a nation to a 
territory extending beyond its state limits could be ex- 
pressed in terms that do not jeopardize the rights and the 
claims of its neighbors. Or, to take another example, 
lines drawn for security purposes need not coincide 
with other hnes drawn for other purposes. The func- 
tional approach does not stand for any specific solution 
to territorial disputes; it is designed to make them more 
amenable to resolution. It also encourages the redis- 
tribution of competence in land use matters to the local 
level in order to reduce their contentiousness at the level 
at which national sensibilities are the most acute. 
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CHAPTER 3 



From Ireland 
to Yugoslavia 

Nationalist movements that aim at independence 
and aspire to remove other nations from lands 
they claim have an edge over those that prefer a 

pluralistic future. The resort to violence and terror is 

within easy reach for the partisans of homogeneity. It is 
a simple matter to provoke fear and hatred with crimes 
that drive peoples and races apart. A demonstrated read- 
iness to kill and the destruction of homes is a recipe for 
ethnic separation. The persistence of violence against 
civilians is an instrument for the establishment of 
nonpluralistic entities. Territorially driven aspirations 
to self-determination are prone to ugly excesses* The 
crimes committed by the Serbian White Eagles in Bos- 
nia since 1991 highlight the horrors of territorial 
changes involving the forced transfer of populations. 

The defense of pluralism is a much more delicate 
affair. It requires first and foremost a conviction that 
individual security and the security of the group are in 
safe hands. Hence, in ethnic conflicts, the patterns in 
which populations inhabit the land weigh heavily on the 
range of their possible relationships. The conflicts 
sparked by the dissolution of states where different na- 
tions and peoples dwell in ethnically homogeneous areas 

48 
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can eventually be resolved by their separation on the 49 

ground. Whether they ultimately choose to associate 
and organize themselves in a common structure is an- 
other issue. In countries in which hostile ethnic groups 
live in distinct areas, partition and secession have a logic 
that is often compelling. This is not the case with terri- 
tories in which nations are mingled with one another. In 
Bosnia, for example, Serbs, Muslims, and Croats lived 
in patterns of demographic promiscuity. This coexis- 
tence ended with the Serb onslaught and the flight of the 
Muslims. Conflicts in countries like Bosnia that involve 
an ethnic group whose demands are incompatible with 
any national or internal borders are the most difficult to 
manage. 

To change the pattern in which populations mingle 
is to change the pattern of their future relationship. The 
separation of peoples can lead to partition, and once old 
fears abate, it can be patched up in a fragile federation. 
The preservation and the development of areas in which 
national groups mingle in safety with one another is a 
safeguard against the transfer of populations. This can 
lead to genuine association; but such areas remain hos- 
tage to the handlers of violence. What is at stake in the 
preservation of mixed territories is the establishment of 

patterns of coexistence that can be torn apart only at the 

greatest cost to all sides. 

PEACEMAKING IN ETHNIC AND RELIGIOUS WARS 

The relevance of a national home regime is most sahent 
in three sets of situations: where ethnic separation has 

not taken place, where nations are divided by state 
boundaries, and where two peoples lay claim to the 
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50 same tract of land. But how "relevant" are mere ideas 

and concepts when much blood has been shed and 
where enemies are locked in mortal combat? 

The role that **new ideas" and concepts can play in 
the settlement of long lasting wars must be viewed with 
reaUsm and with a sense of proportion. The setting for 
peacemaking in ethnic wars is both grim and discourag- 
ing. Political efforts are invariably situated in the con- 
text of long and complex local histories of strife, of 
grievances, and of crimes well remembered. Layers 
upon layers of promises ignored, broken pledges, and 
treaties violated form the usual background to new 
promises, new pledges, and new treaties offered. Out- 
side powers and third parties are, more often than not, 
believed to manipulate local politics for their own ends. 
Wariness, extremism, and stridency nourish the fears 
that cruel tragedies sustain. The fragility of a status quo 
is often preferable to the anxieties of untried relation- 
ships with a hated adversary. The temptation to commit 
violence — as well as to reduce the other side to subser- 
vience once and for all — ^is tempered by the experience 
of past failures. The power of terror and of gruesome 
acts to cut the road to compromise is well tested. Intran- 
sigence and extremism reinforce arguments to postpone 
a settlement until a better correlation of forces prevails 
so that it is possible to negotiate from strength. On the 
other hand, when confidence is high, the need for com- 
promise is not apparent. The problems of peacemaking 
are compounded where the claims of justice are taken to 
weigh more heavily in favor of one side than of the 
other; feelings of justice aggrieved prey on the minds of 
victims and of neutrals alike. Moralistic arguments feed 
partisan advocacy and sustain bias in the outside world, 
as well as intransigence among enemies. It is even worse 
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when the clash is between two sets of just causes. Con- 51 
demned communities bask in feeUngs of isolation and in 
the determination to hold out. Media wars waged with 
the lure of money and of profitable connections feed 
biased reporting shrouded in principle and moralism. 
Thus, the media unwittingly fortify cynicism and en- 
courage posturing. The media themselves become an 
arena of strife. 

Weary diplomats are familiar with complicated and 
sometimes clever schemes for future arrangements. The 
problem, in their view, is not the lack of blueprints, but 
the absence of political will. Once the will is there, a way 
can be found, they believe, to hammer out a compromise. 

When conflicts become chronic and nasty, the 
temptation is to sit back and await the arrival of this 
political will, for statesmen who engage in negotiations 
with a slender chance of success have little to gain and 
risk a great deal. What brings this will about varies with 
the circumstances: the rise of a new generation, shifts in 
political aUgnments, and other unpredictable events. 

The task of statesmanship is to nurture the emer- 
gence of that will. This requires consummate skill in 
structuring choices for all sides that will induce them to 
enter the labyrinth of give-and-take. It also requires the 
design of a vision of something at the end of the laby- 
rinth that all sides can live with. This vision must not 
require contending sides to disown the cause for which 
they made painful sacrifices or to renege on cherished 
goals. But this vision must not be so specific as to spell 
out what the parties alone should be expected to craft in 
tedious negotiations among themselves. 

The role of new ideas and concepts is thus most 
evident at two levels: they should provide an encourage- 
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52 ment for negotiations to begin, and they should set the 
tone and context for them to continue once they are 
under way. They can be useful in the prenegotiation 
phase, and they can be fruitful when talks begin. But 
they should at no point be allowed to complicate nego- 
tiations that have already begun. 

The ethnic conflicts in Ireland, Iraq, the Caucasus, 
and elsewhere have one thmg in common: an obsessive 
preoccupation with issues of sovereignty, of statehood, 
and of national identity. They touch on concepts that 
were forged in the political culture of the Western world. 
The brief survey that follows is not meant to cover the 
entire world, but concentrates on a few conflicts in 
Europe and the Near East. It is meant to highlight the 

recurrence of a narrow roster of issues in conflicts that 
undermine the stability of the international order. 

NORTHERN IRELAND 

For the first time since Ireland became independent in 
1922, representatives of the Irish government met in 
June 1992 with officials of Protestant and of CathoUc 
political parties in the North and with representatives of 
the British government. Participants included the hard- 
line Ptotestant leader Ian Paisley, but excluded represen- 
tatives of the Sinn Fein, the political wing of the Irish 
Republican Army, because it refuses to forswear vio- 
lence in its struggle to unify the island. The talks are part 
of a phased process to address the structure of a new 
government for Northern Ireland. They recessed m No- 
vember 1992 for elections in the KepubUc and m Ulster. 
Since 1970, more than 3,000 persons have been killed in 
the conflict over this territory. 
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An estimated 950,000 Protestants and 650,000 53 
Catholics reside in the province. The CathoHc share of 
the population is rising fast; Catholics now form 43 
percent of the population in the North. This demo- 
graphic surge is putting pressure on the Protestant ma- 
jority. The Protestant side insists on continued union 
with Britain. Most Catholics, but not all, demand closer 
links with Ireland. In 1974 the government in West- 
minster took over direct rule in the province to control 
the communal violence. 

In their June 1992 meeting, the leaders of Northern 
Ireland's principal Protestant and Catholic political par- 
ties agreed to form a committee to consider how to 
establish a new local government in the North. The 
CathoUc nationaUsts of the Social Democratic and Labor 
party proposed a local government arrangement with 
formal roles for both Ireland and the EC. The Protestant 
Unionists wanted to break the 1985 Anglo-Irish Agree- 
ment, which they maintain gives Ireland the right to 
interfere in the internal affairs of the North. They pro- 
posed power sharing between local Protestants and 
Catholics, but without any role for the Dublin govern- 
ment. They insisted that the agenda for the talks include 
possible changes in article 2 of the 1937 Irish Constitu- 
tion, which says, "The national territory consists of the 
whole island of Ireland, its islands and the territorial 
seas/' In 1985 the Irish government conceded that **any 
change in the status of Northern Ireland would only 
come about with the consent of a majority of the people 
of Northern Ireland." The claim to sovereignty of the 
United Kingdom is formulated in the Government of 
Ireland Act of 1920, the Ireland Act of 1949, and a set of 
Northern Ireland Constitution acts. The United King- 
dom s position is that the 1985 Anglo-Irish Agreement 
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54 does not quality its sovereignty; the position of the Irish 
courts is that the agreement does not quahfy the claim 
of the Republic. The short-lived 1992 talks were a 
breakthrough of sorts; they were perhaps the biggest 
political step since Northern Ireland was established. 
In early 1993 the new Irish foreign minister signaled 
that Ireland might be willing to consider changes in the 
Constitution. 

The time may be at hand» seventy years after the 
independence of Ireland, to move toward a resolution of 
this appalling conflict. This will be another long, 
drawn-out effort. The routine of hatred and violence is 
well entrenched, and there are vested interests for its 
continuation. Psychological habits are hard to break, 
and confrontational language difficult to change. The 
struggle is neither purely religious, though echoes of 
rehgious coercion linger, nor purely nationalistic, 
though British forces appear to some as an army of 
occupation. The virulence of the conflict and the depth 
of hatreds are hard for outsiders to fathom. 

The right poUtical and economic leverage can per- 
haps now be brought to bear on all sides. Yet more 
is needed. There must be a vision of how to reconcile 
the irreconcilable: the claims of union and of partition, 
the claims for the unity of Ireland and the choice of the 
majority of Ulster's inhabitants to' remain in the United 
Kingdom. Without such a vision, every step toward a 
compromise can be attacked as the betrayal of martyrs 
and of ideals that the generation of the fathers was 
willing to die for. 

During his election campaign, President Clinton 
proposed to send a peace envoy to Northern Ireland. In 
early 1993 the British government indicated that it 
would accept an official U.S. fact-finding mission to 



Copyrighted material 



FROM IRELAND TO YUGOSLAVIA 



Northern Ireland, but insisted — for good reason — that 55 
progress would come only when the multiparty peace 
Calks resumed. 

The concept of a national home regime can be 
relevant here. A superficial and crude sketch of this 
notion could sustain and nourish the political will of the 
parties to move to serious negotiations. This notion is 
not a specific blueprint for a settlement, but rather a 
vision for what such a blueprint may aim at. No ideas or 
set of ideas are going to resolve a conflict that has 
endured for centuries, but they can help restore flex- 
ibility to long hardened positions. In simple terms, a 
national home regime would introduce a third compo- 
nent — ^so as to transform the either/or nature of the 
union-partition contest. This could open up a fresh 
menu of bridging ideas from which ail might draw 
some comfort. 

A rough sketch suffices here: an Irish national home 
to be established for the whole of the Irish isles; to be 
established not in lieu of, but in addition to, the existing 
Irish Republic and the province of Northern Ireland. 
This would leave the links between Great Britain and 
Northern Ireland unimpaired. This formula is consis- 
tent with the provisions of the Irish Constitution, with 
the positions of the Ulster Protestants, and with Ire- 
land's 1985 commitment to the view that the status of 
the North can be changed only with the agreement of its 
inhabitants. 

An Irish national home could provide a framework 
for a new all-Irish national authority, with authority 
over matters of common concern to the Republic and to 
the Catholic inhabitants in the North who wish to be 

included. It could, moreover, provide the framework 
for other agreed links between municipal government 
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56 authorities that so choose and other authorities south of 
the border. 

An Irish national home would not affect the Protes- 
tant majority in Northern Ireland; neither Protestants' 
rights nor their citizenship nor their participation in the 
Parhament in London would be modified. The powers 
of the new local government in Belfast would not be 
abridged. The DubHn authorities would have no powers 
over Ulster as a whole. In contrast to the provisions of 
the Anglo-Irish Agreement of 1985, the Ihiks between 
the Republic and the North would affect the latter's 
Catholic inhabitants only, rather than concern the prov- 
ince as a whole. The jurisdiction of the London govern- 
ment in Ulster would be defined functionally to govern 
such matters as security and otfier powers that would 
not be exercised by the local government in Belfast. 
Internationally, the government in London would con- 
tinue to speak for Ulster and for the citizens of the 
United Kingdom and Northern Ireland. Moreover, the 
membership of the United Kingdom and of Eire in the 
EC can facilitate arrangements linking the sides in some 
common instrumentalities in which the Commimity 
can be invited to play a role. 

The conflict and the tensions between the two sides 
is felt most acutely at the local level, and it is at this level 
that practical and symbolic solutions might help. The 
Catholic and the Protestant neighborhoods of the larger 
cities might be given a degree of submunicipal auton- 
omy analogous to that enjoyed by the amtradas in the 
medieval city of Siena. It will be recalled that Constant- 
inople, in Byzantine times, was a metropolis with sepa- 
rate districts and virtual cities for the d^ifferent nations 
that Uved and traded there: the Genoese, the Venetians, 
and others were granted a wide measure of reUgious and 
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judicial autonomy. With these images in mind, it should 5 7 

be possible to construct arrangements to devolve juris- 
diction over real estate and police matters, for example, 
to the local and submunicipal levels. The devolution of 
powers to grass-roots authorities might reduce the sa- 
lience of power sharing between Protestants and Catho- 
hcs in the provincial government that is so redolent with 
constitutional issues. 

Rirtherniore, an Irish national home would help 
develop any needed concepts of national identity with a 
better fit for the existing territorial arrangements. Such 
identity concepts could be introduced to the advantage 
of all sides. The negotiators alone are in a position to 
decide whether to add issues to a crammed and difficult 
agenda in order to enhance the fluidity of negotiations 
that can stall on matters on which the parties' positions 
are too well entrenched. The virtue of adding new issues 
is to bring up subjects on which the sides had no oppor- 
tunity to take hard positions. Fresh issues can create 
grounds for agreement where none existed before. 

National identity with a better fit for the territorial 
realities on the island would flow from two sources: the 
identity that flows from state citizenship and the iden- 
tity that flows from the common bond of nationaHty. 
The two kinds of identity are separate from one another. 
£ach would be expressed in differentiated forms of po- 
litical participation in the Ufe of the Irish national home 
and in British political life. Each would be evidenced in 
passports and in other identity papers confirming status 
rights. The CathoUcs in the North could be granted, as 
Irish nationals (not to be confused with Irish citizens), 
specific rights pertaining to the national home in the 
Republic. An Irish national passport (distinct from a 
citizenship passport) could be made available on request 
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58 to the inhabitants of Eire and to the Catholics in the 
North. As Irish nationals, they could be given the right 
to participate in the political life of the Republic on an 
equal footing with its citizens. 

There is no theoretical obstacle to giving all Irish 
nationals in the province a choice between citizenship in | 
the United Kingdom and in Eire. This could be done | 
without requiring them to forfeit rights acquired as | 
citizens of the United Kingdom. The Dublm govern- > 
ment can be given the authority to speak both domes- 
tically and internationally for all Irish nationals who 
inhabit any part of Ireland, or any other country, for 
that matter. 

An approach of this nature would restore the sym- 
bolic unity of Ireland, as an internationally recognized 

"National Home of the Irish Nation," without preju- 
dice to the existmg status of Eire and of Northern Ire- 
land. The £C could be invited to contribute to such an 
arrangement by making room in some European insti- 
tutions for representatives of the Irish national home to 
be seated alongside those of Ireland and the United 
Kingdom. The cumulation of arrangements of this na- 
ture should erode the hard-and-fiist line that separates 
partition from union. 

These notions cannot by themselves unlock the 
gate to agreement between die communities. Used 
wisely, however, they might help set the tone for nego- ' 
tiations that will neither be brief nor easily shatter the 
ideological barrier of indivisible sovereignty. 

CYPRUS 

It will surprise no one that the problem on the island of 
Cyprus differs fundamentally from the Irish question. 
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The peoples, cultures, religions, history, and expecta- 59 
tions are different. Nevertheless, there is a unifying 

thread: the preoccupation with a similar roster of is- 
sues — sovereignty, statehood, partition, union, and 
national identity. 

In contrast to most peoples, the majority of Cyp- 
riots considered independence to be the second-best 
solution rather than their first choice. The call for enosis, 
or union with Greece, continues to echo in the politics of 
the 550,000 Greek Cypriots, even though m a much 
muted form. In 1963 the attempt of President Makarios 
to "amend" the constitution signified the virtual aban- 
donment of the carefully crafted compromise of the 
1960 Zurich agreements and the collapse of the constitu- 
tional order of the island. It ushered in a period of 
violence between the two communities and a growing 
intervention by the regime of the colonels in Athens. On 
July 15, 1974, the Athens junta fomented a coup against 
Makarios, who escaped to New York to plead with the 
Security Council for an end to Greek intervention. 
These events precipitated the intervention of the Turk- 
ish army five days later. 

Before the Turkish intervention, the 120,000 Turk- 
ish Cypriots constituted less than 20 percent of the total 
island population. The present size of the Turkish- 
speaking population is not known; many Turkish 

Cypriots have emigrated, but a significant number of 
Turkish settlers from the mainland have arrived since 

the Turkish intervention in 1974. That intervention led 
to the displacement of some 150,000 Greek Cypriot and 
45,000 Turkish Cypriot inhabitants. The separation of 
Greek and Turkish inhabitants is now all but complete. 
The establishment of the Turkish Republic of Northern 
Cyprus (internationally largely unrecognized) in the 
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60 years that followed the Turkish landing did not close the 
door to the possible reunification ot the island. On both 
sides, the contest between the forces of union and of 
separation continues. 

Ultimately, the relations between the governments 
in Athens and Ankara are likely to determine what 
progress can be made in the drawn-out talks with the 

Greek and 1 iirkish Cypriot leaders that have taken place 
under the aegis of the UN. The two metropoUtan gov- 
ernments ought to have an interest in resolving the 
Cyprus dispute, since each faces other problems of 
greater magnitude. From a Turkish perspective, Cyprus 
is not a priority issue; but it is not one that Turkey can 
neglect. The personal influence of Raouf Denktash, the 
Turkish Cypriot leader, and the resonance of Turkish 
resistance to Greek domination are factors in Turkish 
domestic pohtics. Turl^y is at the junction of some of 
the world's most ominous problems.^ It is preoccupied 
with the campaign against the Kurdish Workers' Party 
(PKK) rebels and with the war in the former Yugo- 
slavia. Iranian and Arab volunteers are involved there. 
The war has deepened the chasm between the Christian 
world and the world of Islam at a time when Ankara is 
kept waiting at the door of the EC Religious passions 
are rising throughout the Muslim world and beyond. 
The conflicts in the Balkans and in the Caucasus, which 
pit Christian and Muslim populations against one an- 
other, can only strengthen religious sentiment m Turkey 
and worry an elite committed to the secular legacy of the 
Ataturk Revolution. The clash between Armenia and 
the Turkic peoples of Azerbaijan threatens to align Tur- 
key and Russia on opposite sides. The Kurdish problem, 
the grave situation in Iraq, the murky ambitions of the 
Damascus regime, and the growing might of Iran are 
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added major concerns, even though relations with the 61 
Teheran regime remain fairly cordial.^ In this difficult 
environment, the military in Ankara are not likely to 
accept a situation in which hostile Greek forces on Cy- 
prus can be allowed to have most of mainland Turkey 
within easy missile range. Turkish officials have nev- 
ertheless expressed a readiness to withdraw Turkish 
troops from Cyprus as part of an overall settlement on 
the island. 

From a Greek perspective, Turkey and its perceived 
territorial ambitions loom large. Athens still takes the 
Turkish landing on Cyprus in 1974 as proof of Turkish 
expansionist designs. Greece, however has more reason 
to worry about the turn of events in the Balkans. Athens 
must fear that the war between Serbia and its neighbors 
may spread to the province of Kosovo and embroil the 
Muslims of Albania, triggering an uncontrollable flow 
of refugees. The Greek government is intensely con- 
cerned with the events in Macedonia and with that 
former Yugoslav republic's efforts to obtain interna- 
tional recognition. The Macedonian question continues 
to arouse much popular emotion in Greece. Athens 
is also concerned about Thrace and about its MusUm 
citizens there. 

The deteriorating situation in the Balkans should 
be a strong incentive m Athens to improve relations 

with Ankara. The rare coincidence of Turkish and 
Greek worries about the Balkans, about the Caucasus, 

and about the Middle East is a favorable setting for a 
resolution of the dispute on Cyprus. Ankara and Athens 
can be expected to urge the island leaders to reach an 
accord. Current efforts to settle the Cyprus dis- 
pute build on the painstaking efforts of the new UN 
secretary-general, Boutros Boutros-Ghah. in a book 
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62 written bctorc the 1992 round of negotiations, former 
U.S. Ambassador to Greece Monteagle Stearns wrote: 

In fact the broad outlines of what a final settlement of the Cvpriot 
inter-communal problems would look like have been clear tor a long 
time. Pt3rez de Cuellar seems to have annoyed both sides by spelling 
them out. . . . Cyprus is the common home of the Greek Cvpriot 
conimuiiity and of the Turkish Cypriot community. Their relation- 
ship IS not one of majority and of minority, but one of two commu- 
nities in the State of Cyprus. . . . The two oommunities 
have . . . specifically rejected as options union in whole or in part 
with any odier country and any form of partition or secession. The 
two communities havesttted that they wish to establish a federation 
that is bicom munal as regards the constitutional aspects and bi-sonal 
as regards the territorial aspects.** 

A "set of ideas" negotiated under the auspices of 
the secretary-general of the UN is the basis for the 
current negotiations between the two sides.^ It envisions 
a Cypriot Federal Republic would be established with 
two states, one Greek and the other Turkish. The text 
contemplates the unity of Cyprus as one state; this state 
would be given substance in the international arena 
rather than in the domestic arrangement, which would 
have a bizonal character. The new accord would ban the 
division of the island, as well as any future unification 
with either Greece or Turkey. 

The **set of ideas" also stipulates that Cyprus is 
*'the Homeland*' of the Greek Cypriot and of the Turk- 
ish Cypriot commimioes. Under the terms of a new 
constitution that the two sides are expected to negotiate, 
the powers to be vested in the federal government will 
be limited to foreign affairs, central bank fimctions, 
international trade, defense within the context of alli- 
ances and guarantee agreements, federal budget, justice, 
police, health, and other essential tasks of a functional 
character. The si^gested federal powers are molded on 
the Swiss rather than on the American model; they are 
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of a confederal character, even though the language of the 63 
text is federal in nature. The draft is consistent with the 
desire of the two communities to live separate lives. The 
political equality of the two sides would not mean equal 
participation in all the bodies of the federal government. 

Difficult problems abound: the return of displaced 
persons; the boundaries between the two zones; the 
percentage, and quality, of the island's land to be re- 
tained by the Turkish side; the status of special areas, 
such as Morphou; and the continued presence of foreign 
troops. The Turkish Cypriot side still questions the 
readiness of the Greek community to accept the full 
implications of a bicommunal and bizonal constitution. 
It insists that the bicommunal character of the island be 
given expression in the arena of foreign relations. It also 
demands an electoral system that does not formally 
preclude the election of a Turkish Cypriot as federal 
president. The issue of the boundaries of the Turkish 
zone remains in dispute. 

President George Vassiliou gave his support to the 
"set of ideas" and campaigned for reelection on that 
basis. His narrow defeat by the veteran Cypriot states- 
man Glafcos Clerides in the March 1993 polls was 
widely interpreted as a repudiation of these ideas. Cler- 
ides wants to see them modified. The Turkish Cypriot 
leadership continues to express grave reservations about 
them as well. Denktash contests the priority assigned to 
territorial matters by Boutros-Ghali while major consti- 
tutional issues remain pending. The problem of the 
rotation of powers between the Greek Cypriot president 
and the Turkish Cypriot vice president has not been 
resolved. Each side is eager to have the other concede the 
legitimacy of what it has done after the failure of the 
previous constitutional arrangements. After his elec- 
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64 tion, Cleridcs indicates he would ask for a postpone- 
ment of the talks that had been scheduled for the spring 
of 1993 at the UN. 

The Greek Cypriots continue to regard the Turkish 
occupation as the paramount issue, together with the 
return of territories and of displaced persons. While 
most political forces appear disposed to live with bicom- 
munal and bizonal arrangements, ecclesiastical and 
right-wing circles remain committed to restore the Hel- 
lenic character of the island as a whole; but their influ- 
ence is waning, and their candidate did not muster more 
than 18 percent of the popular vote in the first round of 
the February 1993 presidential elections. The astonish- 
ing prosperity of the Greek side, which has grown at an 
annual rate of 7 percent of GNP since 1988, stands in 
contrast to the stagnating economy of the Turkish Re- 
public of Northern Cyprus (TRNC). Both commu- 
nities have adjusted to the division of the island, and 
many have benefited from it; the status quo is decried 
everywhere, but its comforts are evident on both sides 
of the green line. 

Nevertheless, both Clerides and Denktash affirm 
an underlying commitment to find a settlement. That 
commitment is sustained on the Greek side by hopes to 
join the £C and by the aspiration to regain lost lands and 
properties. The Turkish side is moved by a desire to end 
its isolation and to infuse a new life in the local economy, 
which has been hurt by the boycott on trade and tour- 
ism. On the Turkish side, however, influential poli- 
ticians have staked their future and their plans for 
economic growth on the permanent division of the is- 
land and on the separate development of their unrecog- 
nized republic, which in the meantime is increasingly 
integrated with mainland Turkey. 
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If the political will to find a settlement persists, it 65 
should remain possible to overcome disagreements on 
constitutional issues and on issues of governance as part 
of a package that would include the concrete questions 
of territorial limits and of the rights of displaced per- 
sons.^ With regard to constitutional aspects, a wide 
menu of solutions remains plausible: the rotation of 
some of the powers of the presidency, rather than the 
rotation of the office itself; the establishment of an addi- 
tional office for the vice president, to enhance his inter- 
national standing and to entrench his participation in the 
international relations of Cyprus; and new systems of 
weighted direct voting, to meet the demands of the 
Turkish side that members of their community not be 
formally barred from the highest office in the land. 
Moreover, the staged application of a revised "set of 
ideas" according to a staggered timetable could open 
additional vistas for compromise: an early application 
for international purposes only, and a later one for do- 
mestic matters. It could be coupled with provisions for a 
return to the status quo ante in the event of a failure in 
the negotiations. 

The protection of the Turkish and of the Greek 
areas of the island is a real issue; the intercommunal 
conflict has traumatized both sides. The 1960 Treaties of 
Guarantee and of Alliance contemplated the continued 
presence in Cyprus of small metropolitan Greek and 
Turkish contingents. The 1960 Treaty of Guarantee 
provided that each of the guarantor powers — Greece, 
Turkey, and the United Kingdom — could take uni- 
lateral action to carry out its commitments if concerted 
action between them and the Republic of Cyprus proved 
impossible. The Greek Cypriot side maintains that its 
interpretation of the Treaty of Guarantee is different. 
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66 and that guarantor powers do not and cannot have a 
unilateral right of military intervention, since such uni- 
lateral intervention would conflict with their UN Char- 
ter obhgations. The guarantor powers will presumably 
be called upon again to be the guarantors of last resort, 
as they were under the 1960 treaty. Under the **set of 
ideas," mctropohtan niihtary contingents on the island 
would be reduced. Arrangements could conceivably be 
made to incorporate the remaining forces in a regional 
structure under the auspices of the CSCE or, conceiva- 
bly, even of NATO. They would be expected to retain 
the capacity to interpose their units in the event the 
physical security of either community is threatened and 
in the event local forces cannot assure their safety. 

Prospects for a settlement remain contingent upon 
a heightened feeling of security among the inhabitants 
on both sides of the green line who were victims of the 
violent events of the past and who watch with forebod- 
ing the savagery of the Yugoslavian wars, as well as on 
a shared vision ot the tuturc that is more appealing to 
them than the present division. In November 1992 

Secretary-General Boutros-Ghali decided to rebuke the 

Turkish Cypriot negotiators: "I have found that the 
positions of the Turkish Cypriot side are fundamentally 
at variance with the set of ideas under three broad head- 
ings: (a) the concept of the federation; (b) displaced 
persons; and (c) territorial adjustments.'"^ He noted 
pomtedly that Security Council rcsoluaon 774 indicated 
that the current negotiating effort cannot continue in- 
definitely, and that it requested that he recommend 
alternative courses of action should the sides fail to reach 
an agreement. It is difficult to assess the impact that 
Boutros-Ghali's stark disagreement with Denktash — 
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course of negotiations. 

A disavowal of the painfully crafted "set of ideas" 
could well lead the international community— which is 
beset by far more urgent problems — to a policy of be- 
nign neglect of the Cyprus dispute; to acquiescence in 
the division of the island; and to a gradual acceptance of 
a separate sovereign entity in the present Turkish 
Cypriot enclave closely integrated with the mainland. 
There are reasons to hope that President Clerides will 
seek a direct understanding with his opposite number, 
President Denktash, with whom he has had a long 
relationship. Both accept the principles underlying the 
set of ideas. They share a resistance to the imperious 
intrusiveness of the secretary-general in their island's 
affairs. They may attempt to work things out with a 
less-salient UN role. 

THE FORMER YUGOSLAVIA 

The deficiencies of a territorial approach to ethnic dis- 
putes, involving the separation of populations, are pain- 
fully evident in the former Yugoslavia. The rapid tide of 
events, the carnage, and the massive flight of popula- 

tions expelled from their towns and villages continue 

unabated. The tectonic plates of different civihzations 
coUide in the Balkans. Few areas of the world are more 
deeply scarred by a coincidence of ethnic, religious, 

historical, cultural, and political fault lines. 

The Yugoslav conflict exemplifies the tension 
between several principles: the principles of self- 
determination, nonintervention in domestic strife, the 
inviolability of territorial frontiers, and respect for hu- 
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Ireland and in Cyprus, political discourse is redolent 
with references to unity and partition, to sovereignty, 
and to independence. 

hi 1991 the armed resistance of the Serbian-domi- 
nated Yugoslav National Army (JNA) to the secession 
of Slovenia and of Croatia presented the European states 
with a hard choice between support for self-dctcrnuna- 
tion and for the territorial integrity of states. The com- 
mitment of the European nations to the preservation of 
the territorial status quo in Europe was the foundation 
of the Helsinki Final Act of 1975 and of the CSCE 
process that followed. In imposing sanctions on Serbia, 
the Security Council reaffirmed the principle that bor- 
ders must be altered not by force but by agreement only. 

Germany leaned strongly in favor of the right to 
self-determination in Croatia and in Slovenia, true to its 
strong historical ties with these nations, last manifissted 
in the Nazi era. France, together with the United King- 
dom, Spain, and Greece, labored to hold Yugoslavia 
together as one state, albeit in a looser confederation. 
Initially France was true to its own historical ties with 
Serbia even in little things. For instance, its representa- 
tive in the Security Council wanted to exempt Serbian 
sporting activities firom the sanctions the Council voted. 
France, Spain, and the United Kingdom are concerned 
not to set precedents that could prove troublesome in 
the handlmg of their own separatist movements — in 
Corsica, in the Basque region, in Scotland, and in 
Northern Ireland. German Chancellor Helmut Kohl 
observed that some EC countries had considerable 
problems with separatist ideas in their own countries 
and were more interested in projecting any decisions 
over Yugoslavia to their situations back at home. As the 
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conflict in Yugoslavia intensified, it became clear that 69 
while the Serbian-dominated JN A was initially used to 
defend the Federal Union, it rapidly became an instru- 
ment, together with local militias, for carving out terri- 
torial enclaves for the Serbs in Slovenia and in Croatia. 
This was before the war spread to Bosnia in 1992, when 
the heinous features of Serbian aggression became ap- 
parent to the whole world. 

At one time, it seemed that the Serb leadership in 
Belgrade was prepared to consider nonterritorial solu- 
tions for the Serbs in Croatia. Serbia had agreed to 
respect Croatia's right to independence within existing 
borders in return for giving the Serbs in Croatia a special 
protected status. This was a legitimate issue. In a coun- 
try in which the ethnic hatreds and division fed by 
memories of the Second World War and by religious 
antagonisms easily lead to unspeakable atrocities — from 
which none of the sides can be absolved — the protection 
and security of minorities is a matter of life and death. 

The ethnic-religious-civil-intemational conflict 
taking place in the former Yugoslav Federal Republic is 
being waged in large part for territorial stakes. With the 
support of the Belgrade government, the Bosnian Serbs 
are carving out areas of Bosnia in the crudest way — ^by 
murdering and expelling Muslim inhabitants. The pur- 
suit of self-determination for Serbs and for Croats is 
conceived in territorial terms. The atrocities inherent in 
efforts to "cleanse" areas of other ethnic groups are 
predictable where self-determination is meant to ex- 
clude minorities. The widespread killings in Bosnia 
were perpetrated when Muslim populations were 
forced out of their towns and villages, and not only 
during the shelling of Sarajevo. A policy of ethnic ho- 
mogeneity in a country in which peoples and commu- 
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large scale, on the model of what happened in Lebanon. 

In Bosnia elements of the JN A lent support to local 
Serbian militias, perhaps in the hope of uniting areas 
under their control with Serbia. The territorial design 
behind Serbian moves was evident in the carving of a 
land corridor in northern Bosnia to link Belgrade with 
the so-called Serbian Republic in the Croatian area of 
Krajina. In Belgrade political support for a Greater Ser- 
bia remained strong as the UN sanctions took hold. 
Furthermore, Serbian popular hostility to minorities 
remained so entrenched that support for minority rights 
meant a certain electoral death. 

Serb aspirations take many forms, some benign and 
others less so. They include all but faded hopes for a 
restructuring of the former Yugoslav federal state as a 
looser confederation; the union of Serbia with other 
Serb lands in neighboring states into a Greater Serbia; 
the partition of these states; territorial autonomy for 
Serbs living outside Serbia; the expulsion of other ethnic 
groups from Serb areas in Bosnia; and the formation of 
homogeneous ethnic enclaves. 

The restoration of peace in Bosnia will require a 
new system of relations among Serbs, Muslims, and 
Croats, based on an end to the massive forcible transfer 
of populations. These transfers have exposed multitudes 
to death and to starvation during the bitter winter 
months. 

Any arrangement will have to come to terms with 
the patterns of ethnic settlement, with the fact that in 
Bosnia, Muslims, Croats, and Serbs used to live in 
mixed communities. For all practical purposes the Serbs 
have achieved their war aims in Bosnia; they have sepa- 
rated the communities with a brutality that makes a 
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return to earlier forms of coexistence difficult in the 71 
extreme. Despite recognition by the EC and by the 
United States, the republic of Bosnia-Herzegovina had, 
by the end of 1992, almost ceased to exist. President 
Radovan Karadzic, of the self-proclaimed Serbian Re- 
public of Bosnia, declared that while he controls 70 
percent of the country's territory, he claims **only" 64 
percent for the Serbs, who make up less than one-third 
of the original population of 4.35 million inhabitants. 
The success of the Serbs is manifest (even if it is true, as 
the Bosnian leader maintains, that the Serbs control 
"only" 55 percent of his country's territory). The land 
grab by the Croats must be added to that of the Serbs to 
appreciate the problems facing the government in Sara- 
jevo. It retains control of a small sliver of territory in and 
near Sarajevo and of a few isolated patches. More than a 
quarter of the population have been driven away from 
their homes. The rout was so complete that President 
Alija Izetbegovic had backed the idea of placing Bosnia- 
Herzegovina under some form of UN protectorate to 
help reconstitute the Bosnian government and to restore 
its authority over the whole country. 

The demographic pattern that existed before the 
war began cannot be restored. The atrocities committed 
during that conflict preclude the large scale return of 
victims to live alongside the perpetrators. The desire of 
the inhabitants to return to their homes will for a long 
time be checked by their fears of life among enemies. 
The idea that Bosnia can endure as a unitary state has 
been crushed. The international identity of Bosnia is a 
matter of secondary concern to its inhabitants when so 
much of its population remains at risk. 

George Shultz has eloquently defined the issue in 
Bosnia.^ It is, he has said, first and foremost a human- 
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tion has to be helped. More fundamentally, however, 
the problem is how to govern diversity. The warring 
nations perceive it a little differently: how to survive on 
one's land v^ithout being ruled or dominated by hated 
neighbors. In the past, the answers given to this prob- 
lem were often simple and terrible. Ethnic cleansing and 
the exchange or transfer of populations are no novelty. 
A similar process took place between Greece and Turkey 
in the 1920s, major episodes occurred in India and in 
Pakistan in 1947, and the ^pulsion of the Jews was an 
often repeated policy of the Christian kings ot Europe. 

The London Conference on Yugoslavia convened 
in the fall of 1992, under the leadership of Cyrus Vance, 
the former U.S. secretary of state, and Lord Owen, the 
former British foreign secretary. It combined the peace- 
keeping diplomacy of the UN and the peacemaking 
efforts of the £C that Lord Carrington had conducted. 
Six special steering committees were set up, including 
the Minority Task Force, to establish a consistent ap- 
proach to minorities throughout the former Yugo- 
slavia. That committee decided to address the status of 
ethnic Albanian majorities in the Serb-controDed pro- 
vince of Kosovo and in the province of Macedonia, and 
the status of ethnic Hungarians in Voy vodina and of 
MusUms in the Sandjak. 

The problem confronting Vance and Owen was a 
harsh one: What could be done in a situation in which 
neither the European states nor the newly elected Clin- 
ton administration contemplated rolling back the Serbs 
and forcing them to disgorge their territorial gains? 
What could be done about Serbian conquests and the 
acquisition of territories by the heinous policy of ethnic 
cleansing? What could be done in a situation in which 
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lifting the arms embargo to supply the Muslims would 73 
probably widen the war and jeopardize the security of 
the peacekeeping forces? What could be done in a situa- 
tion in which the Serbs are left with an overwhelming 
advantage in heavy weapons? What could be done about 
Serb leaders who have been characterized as "war crimi- 
nals" even by the previous American secretary of state? 
The answer of Vance and Owen was a plan that calls for 
the Serbs to withdraw from some, but not all, of the 
lands they conquered, and to trust that a credible UN or 
NATO peacekeeping force, with U.S. ground forces — 
and perhaps also with Russian troops — will be able to 
prevent Serb violations of a territorial agreement that 
has yet to be finalized. Vance and Owen developed a 
constitutional framework to divide Bosnia into ten au- 
tonomous provinces and to recast it as a decentralized 
state with most governmental functions carried out by 
its provinces. ^ ^ Three of these provinces would have an 
ethnic Muslim majority, three would have an ethnic 
Croat majority, and three would have an ethnic Serb 
majority; Sarajevo and its region would have a special 
status. Neither the Bosnian Serbs nor the Bosnia gov- 
ernment in Sarajevo has accepted the plan. Only the 
Croats have been willing to sign on. The Bosnian Serbs 
object to the plan because it requires them to surrender 
hard-fought territorial gains beyond the 64 percent of 
Bosnian lands in private Serb ownership, the Bosnian 
leader Izetbegovic objects to a map that would legiti- 
mize Serb conquests. 

The Vance-Owen formulas for a decentralized 
Bosnian state seek to reconcile the principle that aggres- 
sion and ethnic cleansing cannot prevail with the fact 
that there is no way to restore Bosnia to its condition 
before the onslaught of the Serbs. The international life 
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74 of the state of Bosnia has been brief — ^it began in the 
spring of 1992 with recognition by the EC and the 
United States. Marshal Tito had originally set the bor- 
ders of Bosnia so as to include a sizable Serb population 
to balance the Mushms. In the winter of 1993, the 
Vance-Owen plan proposed that a three-party adminis- 
tration, rather than the present government, assure the 
transition under the plan. The plan succeeded in having 
the Serbs give up their aspiration to establish a separate 
Bosnian Serb state, but there is considerable unease 
about the ultimate ambitions of the Serbs. The consti- 
tutional framew^ork that all three sides have accepted 
provides that **the provinces shall not have any interna- 
tional legal personaUty and may not enter into agree- 
ments with foreign States or with international 
organizations." 

Nothing in the Vance-Owen plan can alter the fact 
that ethnic links will persist across the provincial bor- 
ders into Serbia and Croatia. But the plan takes no 
formal account of this fact. The recogmtion of such ties, 
without prejudice to the integrity of the states in 
Yugoslavia, should be an ingredient of a permanent 
solution. The creation of new kinds of links and of union 
among nations and peoples on the one hand, and be- 
tween nations and states on the other, could hold one of 
the keys to a reordering of the former Yugoslavia. This 
could be achieved through the establishment of func- 
tional associations of peoples alongside associations of 
states as suggested by the states-plus-nations approach. 

The elaborate jigsaw map devised by Vance and 
Owen offers local ethnic majorities a wide measure of 
self-rule. Constitutional provisions and international 
monitoring and control devices would assure the pro- 
tection of the ethnic minorities in these provinces, but 
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cial police forces answerable to the provincial govern- 
ments dominated by one of the other groups. 

Underlying the Vance-Owen proposals is a classic 
single-line territorial approach. A single-line approach 
involves the demarcation of one line — in this case, the 
provincial border — ^for virtually all functional purposes 
(security, jurisdictional, legislative, cultural, and eco- 
nomic). The exception is the limited governmental 
functions to be carried out by the central government in 
the decentralized state. These proposals, which eschew 
the division of Bosnia into ethnic cantons, and which 
repudiate the policies of ethnic cleansing, nevertheless 
have a strong partitionist flavor. But like all single-line 
proposals, they might exacerbate, rather than calm, 
local strife. Local criminal acts against minorities — cold- 
blooded stabbings, ax murders, and the like — ^might 
escape the net of constitutional safeguards and "control 
devices" contemplated in the plan. 

A states-plus-nations approach, on the other hand, 
would have given preference to the delimitation of a 
variety of boundary lines and functional borders for 
different purposes. It would have provided for local 
security arrangements and for a variety of jurisdictional 
limits, to give the minorities tangible protection with local 
militias of their own. This is not to say — ^without further 
investigation — that a settlement with tiered functional 
lines would in fact be possible in Bosnia; the question is 
whether it should at least have been considered. 

The Vance-Owen effort was a selfless mission by 
statesmen willing to risk their personal standing and 
reputation in the cause of peace. The notion of drawing 
new lines for new provinces is problematic, even if in 
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76 each a clear ethnic majority does exist. Caustic observa- 
tions of Rebecca West come to mind. Writing half a 
century ago about the 1903 Murzsteg agreement be- 
tween Turkey and the great powers, she observed: 

. . . they all passed an imbecile clause by which it was announced 
that as soon as Macedonia could be restored to order, the Turkish 
administrative districts were to be delimited anew so that they might 
correspond with ethnographical districts. This automatically pro- 
voked civil war of the bloodiest character. For this clause terrified the 
Bulgars, Serbs, and Greeks in Macedonia, who knew chat there are 
hardly any districts which are ethnographically pure in that part of 
the workl, and saw themselves handed over to whatever race was in 
the majority, by however small a figure. Each group therefore 
attacked both the others, and killed off as many of them as possible, 
with the object of reducing them to unquestionable minorities.'^ 

In what was Yugoslavia, security issues will con- 
tinue to loom large. The people living in areas that were 
the scene of mayhem will not willingly entrust their 
survival to foreign guarantees and control devices or to 
arcane constitutional procedures for their protection. 
They will insist on tangible and visible assurances that 
the force necessary for their safety is available and ready. 

Beyond the immediate question of stopping the 
mayhem and the fighting, the hardest question is how to 
enforce any agreement that could be reached between 
the warring parties, since the Serbs continue to enjoy 
a clear advantage in numbers and in armaments, and 
how to prevent the backsliding that was a feature of past 
agreements made with Belgrade and its clients. I ad- 
dress these issues of enforcement in the final chapter. 

Also worthy of mention are the serious violations 
by the Croatians, in 1992 and 1993, of agreements ardu- 
ously negotiated by Cyrus Vance. None of the sides in 
the conflict in the former Yugoslavia escapes with its 
reputation for decency and for humanity intact. 
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THE KURDS 

The Kurdish problem highlights a similar agenda: self- 
determination, the breakup and unity of states, human 
rights and minority rights, sovereignty, links across 
state frontiers, and independence. These are the issues 
resonating across the Balkans and the Caucasus. 

After the end of hostilities in the Gulf War, the 
humanitarian intervention of the AUies created a new 
political reality. Operation Provide Comfort and the 
UN armed guards created a de facto autonomous area 
guaranteed as a *'safe haven." The Kurds managed in 
their wartom land to establish the machinery for self- 
rule and to hold elections. Their survival was secured 
temporarily by a fragile allied military presence in Tur- 
key and by a '*no-fly zone" barring planes of the 
Baghdad regime. They remain formally within the con- 
fines of the Iraqi state. 

This tridimensional status — ^autonomy in a safe 
haven; foreign security umbrella; formal Iraqi sover- 
eignty — is both unstable and temporary. The fate of the 
Kurds who survived the genoddal poUcies of the Baath- 
ist Iraqi state hangs on the power alignments in the 
region and on the policies of the governments in Tehe- 
ran, Baghdad, Ankara, Damascus, and Riyadh. It Hes 
also in the hands of the fickle American TV networks, 
whose attention wanders when their audience flags, for 
it does appear that American protection for the Kurds 
came as a result of a public outcry at their suffering and 
the pressure of the British allies. 

The Kurdish political classes entertain few illusions 
about the chances of creating an independent state for 
the Kurds of Iraq in the immediate future. They enter- 
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with Turkish Kurdistan or with Iranian Kurdistan. 
They cannot struggle against the powerful tides of geo- 
poHtical concerns that have on more than one occasion 
led to the betrayal of their cause. The ambitions of the 
Iraqi Kurdish leadership are Umited to those parts of 
Kurdistan that lie inside Iraq. 

For the Kurdish people, the question is whether its 
physical survival is compatible with Iraqi sovereignty. 
In the late 1980s the Baghdad regime carried out the 
fully documented mass killing of Kurdish populations 
in the Anfal operation, as well as the systematic eradica- 
tion of their villages and the destruction of their means 
of livelihood, their wells, and their power lines. Nev- 
ertheless, the two most influential Kurdish leaders, 
Masoud Barazani and Jalal Talabani, journeyed to 
Baghdad after Desert Storm had abated in the hope of 
finding a new modus vivendi with Saddam. They dem- 
onstrated in that voyage that the survival of the Kurdish 
nation does indeed demand the most desperate and 
short-lived arrangements. 

The contrasting approaches to the crimes of the 
Serbs and of Iraq reflect the tenuous Western support for 
their cause. Baghdad's pohcies against the Kurds 
amounted to genocide. They were genoddal within the 
plain meaning of the Genocide Convention of 1948: the 
killing of members of a group with the intent to destroy 
in whole or in part a national or ethnic group as such. 
Yet, even as the Security Council decided to estabUsh a 
war crimes tribunal for Yugoslavia, the Iraqi war crimi- 
nals remain unindicted, and no tribunal is being estab- 
hshed for their trial. 

The international community must consider 
whether the Kurds can be expected to settle for a future 
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thcin. But it also will have to weigh the consequences of 
a policy leading to the dismemberment of Iraq. Many 
believe that the breakup of the Iraqi state would enhance 
the paramountcy of Iranian power in the Mesopotamian 
region and in the Persian Gulf area. Moreover, the con- 
cerns of Turkey about potentiiai secessionist demands by 
its Kurds are certain to be respected. 

The temporary rescue of the Kurds from the savag- 
ery of Saddam's forces has created a situation (the sta- 
tioning of American and other forces m Turkey and the 
overflight of Iraq by F-16s) that can neither continue for 
long nor come to an end, for it would signify the aban- 
donment of the Kurds yet once again. Efforts to recon- 
stitute Kurdish autonomy within the Iraqi state, as 
originally contemplated in the treaty of Lausanne, are 
unhkely to succeed with a regime like Baghdad's. 

Autonomy in a state without democracy has scant 
practical meaning. Time and time again the Kurds hved 
to learn that juridical autonomy means little in a country 
in which power alone rules and whose traditions of 
government remain dose to those of Baghdad's medi- 
eval Mongol conquerors. 

The future of the Kurds highlights the problem of 
a nation confronting its own hostile state. It cries out for 
a solution involving a halfway house between full con- 
ventional independence and traditional juridical auton- 
omy. But in the case of the Kurds, a solution is required 
that would shelter them from the presence of Saddam's 
forces and of his secret poUce. Any formula that affirms 
the continuing formal territorial integrity of Iraq must 
preclude the physical presence of Baghdad's men in 
Kurdistan, except conceivably in the framework of 
mixed instrumentahties. Various shared endeavors of an 
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pipelines, and agriculture would be imaginable. 

The international status of the Kurds could be safe- 
guarded, to a point, by giving the Kurds broader access 
to international agencies. Such access could be limited to 
issues that directly affect their interests. Kurdish repre- 
sentatives have already appeared before bodies of the 
U.S. Congress. They could be given similar access to 
UN organs dealing with items of direct interest to 
them — for example, hearings by the Commission on 
Human Rights; by the Economic and Social Council 
and its subsidiary organs; and, more significantly, by 
the Security Council. Their participation in the pro- 
ceedings of international organizations and of the U.S. 
Congress can encourage a measure of continuing inter- 
national concern once their plight has been forgotten 
again and the focus of attention has shifted elsewhere. 

The security of the Kurdish people will continue to 
depend on their ability to defend themselves and on the 
presence of an international aerial umbrella that will 
eventually be based further in the Mediterranean. 
Whether a solution of this character is acceptable will 
depend in part on the wisdom of the Kurdish leadership 
and on its readiness to disavow political claims to Kur- 
dish areas in the neighboring states. It will require a kind 
of ''Macedonian" declaration, repudiating any claim to 
the territory and provinces of Turkey, Iran, and Syria. 

In the present correlation of forces in their region, 
the Kurds can at best hope for an internationally pro- 
tected, internationally guaranteed, and internationally 
recognized autonomy within nominal Iraqi sover- 
eignty. The horrors of the past and the fears of the future 
militate for a solution along territorial lines leading to 
the end of Iraqi presence of non-Kurdish forces in their 
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strate their effective control of Iraqi Kurdistan. Caught 
between Baghdad and Ankara, the Kurds have Uttle 
choice but to collaborate with Turkey and help restrain 
the violence of the Kurdish PKK rebels in Turkey. 

In practical terms, the dependence of the Kurds of 
northern Iraq on the goodwill of the government in 
Ankara has deepened. The survival of their entity in 
northern Iraq hangs on a supply route from Turkey. 
Neither the Allied presence nor the Kurds' economic 
survival is possible without the support of the Turkish 
government. Although the relative hberaUzation in 
Turkish policies toward Turkey's Kurdish minority was 
a short-lived affair, the Kurdish leaders in northern Iraq 
have looked for closer ties to Turkey. They have been 
careful not to fan the enmity of the Syrian and Iranian 
regimes. All the while, Turkey's operations against the 
PKK guerrillas continue relentlessly, and the battle for 
the minds of the 10 miUion Turkish Kurds is far from 
decided. In the summer of 1992 the PKK was reportedly 
getting some help from Iran even as its leader remained 
in Damascus. The extent of Syrian support for its activ- 
ities remains unclear, despite Hafez el Asad's commit- 
ments to close the PKK training in Lebanon's Bekaa 
Valley and his assurances that the PKK is no longer in 
Syrian territory. The visit of Prime Minister Demirel of 
Turkey to Damascus in January 1993 was meant, among 
other things, to have Syria end the asylum granted to 
the PKK leader. 

A gradual shift in opinion about the value of the 
integrity of Iraq as a unitary state is imder way in the 
West. Such a state, with its history of crimes against the 
Kurds in the north and against the Shi'as in the south, 
cannot constitute a unified or firm bulwark against the 
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be ruled either by a brutal regime in Baghdad, which 
would threaten the whole region, or by a weak federal 
government that would allow the north and the south to 
pursue their separate paths. In either case, there will be 
no meaningful counterweight to Iran. Increasing dis- 
may in the West over the survival of Saddam's regime 
and increasing concern in the Arabian peninsula over its 
imphcations have weakened support for the idea of a 
strong government in Baghdad. 

Some analysts conclude that the ascendancy of the 
Iranians can be checked only if Turkey can assert its 
influence over the Iraqi Kurdish provinces of Kirkuk 
and Mosul. This is an abhorrent prospect for the conser- 
vative Arab states that freed themselves from the Otto- 
man yoke only seven decades ago. But left to face 
Iranian might without the comfort of a serious buffer to 
their north, the Saudis and Gulf Arabs may in the end 
recognize that the extension of Turkey's influence — not 
sovereignty — into northern Iraq can provide some of 
the protection they crave. 

None of these developments would require bound- 
ary changes. The formal integrity of the Iraqi state can 
be reconciled with an autonomous Kurdish province 
enjoying close ties to Turkey. 

In early 1993 the foreign ministers of Turkey, Iran, 
and Syria met in Damascus to reassert their firm opposi- 
tion to the estabhshment of a Kurdish state m northern 
Iraq. Such a state, they said, would constitute a threat to 
the integrity of the three countries. On the other hand, 
the Turkish foreign minister reportedly supported any 
formula, including a federal formula, the Kurds chose, 
provided it was within the framework of a unified Iraq. 
In early 1993 the precarious balance safeguarding the 
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of the entire area, remains darkened by prospects of 
violence and war. 

ARMENIA AND AZERBAIJAN 

In this conflict, there is a formal quasi-symmetry be- 
tween the two sides in regard to two enclaves: Nagomo- 

Karabakh, an Armenian-dominated enclave within 
Azerbaijan; and the autonomous republic of Nakhi- 
chevan, an Azerbaijani enclave with a small Slii'ite pop- 
ulation sandwiched between Armenia, Turkey, and 
Iran. The present status of the two regions was settled in 
the Treaty of Moscow of 1921. Nakhichevan has been 
part of Azerbaijan since 1924. 

The conflict over Nagorno-Karabakh began before 
the dissolution of the Soviet Union. In January 1992 the 
majority Armenians in the enclave declared indepen- 
dence after the collapse of the Soviet Union. Armenian 
President Levon Ter Petrosyan withheld recognition, a 
recognition that would further complicate a resolution 
of the conflict. The Armenian government maintains 
that it extends humanitarian aid only to the Armenians 
in the enclave. In 1992 the Armenians succeeded in 

establishing a corridor to the enclave. The fighting be- 
tween the two sides threatened to get completely out of 
hand. 

Armenia and Russia are parties to the collective 

security pact of the CIS. Azerbaijan has not joined the 
CIS, and Armenia is surrounded by non-CIS states 
(Turkey, Iran, Georgia, and Azerbaijan). Armenia was 

reported to have appealed to members of the pact for 
assistance after Azerbaijani troops penetrated an Arme- 
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84 nian district beyond Lake Levan. Russian forces were 
reportedly fighting alongside the Armenians in both 
enclaves. 

Armenia is in a dire economic situation, wliich 
worsened when civil strife in Georgu closed oft a crucial 
gas pipeline; in January 1993 Georgian engineers were 
still trying to set up an emergency gas supply pipeline. 
In November 1992 the herediury enemy, Turkey, un- 
dertook to sell electricity to energy-starved Armenia. 
However, under pressure from nationalists at home, 
Ankara has delayed implementing the agreement. Tur- 
key's ambivalence is also expressed in the encourage- 
ment given to the Azerbaijani inhabitants of Nakhiche- 
van, who are linked to Turkey by a newly widened 
bridge. A 20-kilometer common border runs between 
Turkey and Nakhichevan. 

I he dangers of foreign intervention in this conflict 
are all too apparent; in 1992 Russian Detense Minister 
Marshal Shaposhnikov went so far as to suggest that 
Turkish intervention on the side of the Azerbaijanis 
could trigger a third world war. In February 1993 the 

Azerbaijani defense minister accused a Russian regi- 
ment of helping the Armenians in an early winter offen- 
sive in the enclave. In August 1992 President Nursultan 
Nazarbayev of Kazakhstan tried to broker an agreement 
to end the fighting. Earlier attempts by Iran and by the 
CSCE to mediate the conflict failed. Iran is concerned 
that the upheavals in the Caucasus can arouse its own 
Azerbaijani population. In early 1993 a sixth attempt 
was under way for a CSCE peace conference on 
Nagorno-Karabakh. In February 1993 President Eduard 
Shevardnadze of Georgia introduced a note of optim- 
ism, asserting that the leaders of the two sides in the 
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Armenian-Azerbaijani conflict have the poUtical will to 85 

settle. 

Armenia and Azerbaijan will have to look for ways 
to reconcile the claims of the inhabitants of the two 
enclaves and the integrity of their two countries. A 
sketch of what such arrangement could look like is 
perhaps premature; it is certamiy presumptuous. For- 
mulas similar to those tried in Cyprus, which remain to 
be tried in the Balkans, might have relevance to the 
Caucasus. The alternative is partition along ethnic lines, 
the estabhshment of a new border, and the painful trans- 
fer of populations that these would require. 

Under a hypothetical example, the attributes of 
Azerbaijani and of Armenian sovereignty would be dis- 
assembled and redistributed. This would require the 
superimposition of national home regimes — over and in 
addition to the existing Armenian and Azerbaijani 
states. For example, and this is an example only, the 
Armenian enclave of Nagorno-Karabakh might, under 
a national home regime, form part of an internationally 

recognized Armenian national home in an Azerbaijani 
State. This would grant it more than the autonomy 
envisaged by the Gorbachev plan. A national home 
regime would allow the Armenians in Nagorno- 
Karabakh to associate their local institutions and agen- 
cies with those of Armenia itself. They might also be 

allowed to participate in the political life of Armenia. 
Nagorno-Karabakh would thus formally remain part of 

Azerbaijan, albeit as part of the Armenian National 
Home with Armenian rights guaranteed and secured by 
a powerfiil neighbor. The institutions of the CIS, such as 
they may be, could be available to share selected govern- 
ment powers with the Azerbaijanis and with the Arme- 
nians in disputed areas. Troublesome issues of land use 
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rather than by symbolically salient state agencies. Some 
land use matters could also be assigned to special mixed 
authorities responsible for the environment and for nat- 
ural resources. Mixed tribunals or third-party agencies, 
such as those of the CIS, could handle matters of crimi- 
nal jurisdiction involving disputes m the enclaves be- 
tween Armenians and Azerbaijanis. The territorial 
component in conflicts among nations cannot be ig- 
nored. At bottom, the right to dispose of land, espe- 
cially of public lands, must be addressed in a manner 
that is both simple and comprehensible. 

it if if 

The ethnic conflicts discussed above are intended to 
suggest that a new approach can help structure solutions 
other than those usually considered for their resolution. 
Moreover, the vision of possible outcomes that all sides 
could live with can contribute to the process that makes 
conflicts ripe for settlement. 

The United States is in need of a principled policy 
for addressing the conflicts that involve claims for self- 
determination and for secession. The traditional Wilso- 
nian commitment to self-determination offers an uncer- 
tain guide at best. The idealistic and moralistic strain in 
American opinion cannot be neglected with impunity. 
A failure to rescue victims of the Bosnian vjslt from 
genocide, from the horrors of concentration camps, and 
from mass rapes, which the American people can see 

nightly on their television screens, could have a pro- 
found unsettling effect on pubhc opmion. American 
intervention in areas such as the Gulf — ^in which vital 
American interests are directly at stake — could be jeop- 
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willing to shed blood for oil, but not for people. 

The United States can help bring about inevitable 
changes in the international order by considering solu- 
tions to ethnic strife that do not necessarily require 
formal territorial changes. Such a policy can identify the 
United States as an ally of nations striving for self- 
determination without pitting this country against 
states determined to defend their territorial integrity. 
The adoption of a states-plus-nations policy would keep 
Washington on high moral ground. The Yugoslavian 
wars have demonstrated that ethnic cleansing is not a 
policy that the United States can countenance. The 
Security Council has formally condemned that strategy. 
What the Irish problem, the Cyprus problem, the Kur- 
dish question, and the killings in the Caucasus have in 
common is the need for an approach breaking new 
ground and for wider conceptual horizons. They call for 
the conscious enlargement of the international state sys- 
tem and for the inclusion of a system of nations. 
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Intervention in 
Foreign Conflicts 



he issue of intervention in foreign conflicts — 



whether ethnic or otherwise — is obscured by a 



tangle of legal doctrines and intense ideological 
expectations. The principle of nonintervention^ doc- 
trines of collective intervention and multilateralism, 

collective self-defense, collective security, and human- 
itarian intervention, arguments about the scope of au- 
thority of the Security Council and of regional 
organizations — these are all snagged in a web of legal 
and poUcy considerations. The Gulf War threw a harsh 
Ught on these issues; the lessons of the war have a 
bearing on ethnic conflicts, as well as on the broader 
aspects of multilateralism. 

The issues involved in collective intervention in 
civil wars are not fundamentally different from those 
raised in international conflicts, although the legal 
norms that govern them are profoundly dissimilar. Eth- 
nic warfare poses certain immediate challenges that are 
easy to identify: to prevent a spread of the conflict, to 
promote a cease-fire between the parties, to deUver 
humanitarian assistance, to press for an end to violations 
of humanitarian law, and to help negotiations for a 
settlement. The trouble is that some of these steps may 
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require the use of armed force in circumstances that 89 
could lead to a widening war with the participation of 
foreign armies. Then the question arises whether collec- 
tive intervention should take place at all, what it can 
achieve, and at what cost. 

The juridical divide between international conflicts 
and domestic strife must be viewed with circumspec- 
tion. The wisdom of broad normative statements indis- 
criminately governing all types of civil wars remains to 
be established. The characterization of a conflict as "do- 
mestic" or as "international" is a question that has long 
vexed jurists. States can shift the juridical divide be- 
tween these two categories with ease when ethnic 
groups declare independence. The act of recognition by 
a foreign state transforms the legal nature of a conflict; 
yet, under prevailing international practice, recognition 
is granted or withheld at the discretion of foreign gov- 
ernments. Legal categories that are that susceptible to 
the political will of states should be appraised in political 
terms; they fail the basic test of a legal norm, which is to 
impose a principled restraint on untrammeled discre- 
tion. Thus, for example, the conflict between Serbs and 
Croats over the future of Yugoslavia was ** trans- 
formed" from civil strife into a conflict between states 
once the EC, at the insistence of Germany, recognized 
Croatian and Slovenian independence. The unraveling 
of Yugoslavia led to the independence of Bosnia- 
Herzegovina and to the bitter war that followed. Serbia 
claimed that the JNA (Yugoslav National Army) was 
withdrawn from Bosnia once it ceased to form part of 
Yugoslavia, that the Bosnian Serbs rose against the 
Bosnian government in Sarajevo, and that the ensuing 
war was not Belgrade's responsibility. The United 
States recognized Bosnia in 1992; from that point on. 
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90 the juridical character of Serbia's assistance to the Ser- 
bian rebels in Bosnia changed. 

A majority of states — guardians of sovereignty — 
hold that legal considerations can and should condition 
the collective response to ethnic wars and to massacres 
within a country. They insist that state consent is an 
absolute prerequisite for the presence of outside forces in 
their realm. They adhere to the principle of noninter- 
vention even in the face of unspeakable human trage- 
dies, ever fearful of allowing a precedent for outside 
intervention that could one day be invoked against 
them. Its sustained application in the Horn of Africa, in 
Ethiopia, and in the Sudan, where famine has claimed 
the lives of hundreds of thousands in the past decade, 
could bring the whole international legal order into 
disrepute. States that raise this principle, to object to 
intervention in the face of massive human suffering, say 
all we need to know about their own character. After 
delicate negotiations, in 1991 the General Assembly 
finally adopted a precedent-shattering resolution on the 
guiding principles for humanitarian assistance/ 

It is safe to assume that legal considerations weigh 
less heavily with policymakers, who must determine 
whether to join the fray, than with the professional legal 
community. Evidently, those who decide not to inter- 
vene, to sit it out and to let events on the ground unfold, 
find comfort in legal doctrines that inhibit intervention. 

International lawyers are broadly split between sta- 
tists, who hold that the integrity of the state system 
should be upheld if anarchy is to be avoided, and inter- 
ventionists. The statists remain faithful to the language 
and concepts of article 2.7 of the UN Charter, which 
prohibits intervention in matters that are "essentially" 
within the domestic jurisdiction of states. The interven- 
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tionists, on the other hand, would give priority to a 91 

widening agenda of higher concerns. This agenda in- 
cludes assistance to populations in the event of natural 
disasters, armed conflicts, and grave threats to the envi- 
ronment; the prevention of genocide; and the prevention 
of the prohferation of weapons of mass destruction. 

In the view of the statist school of international 
lawyers, the state system is not all that bad. Classical 
international law restricts the rights of states to act 
within the territory of other states. The difference be- 
tween the statist and interventionist approaches hes in 
the manner in which they balance the principle of nonin- 
tervention against other interests. Louis Henkin wrote 
only a few years ago, Surely, the law cannot warrant 
any state's intervening by force against the political 
independence and territorial integrity of another on the 
ground that human rights are being violated, as indeed 
they are everywhere." He also argued that "clearly, it 
was the original intent of the Charter to forbid the use of 
force even to promote human rights or to install authen- 
tic democracy. Nothing has happened to justify devia- 
tion from that commitment.*'^ Fidehty to the principle 
of nonintervention is designed to buttress state sover- 
eignty. The value of an organized state is not to be 

behttled: the absence of governmental authority makes 
apocalyptic anarchy possible, as events in SomaUa, 
which can illustrate the darkest pages of Hobbes's 
Leviathan, have demonstrated. 

During the Cold War, intervention in the mternal 
affairs of states posed risks of conflict escalation that 
could have embroiled the superpowers themselves. The 
norms prohibiting intervention restrained conduct that 
could have entangled the United States and the Soviet 
Union in armed conflict. While these norms also pro- 
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92 tected the sovereignty of weaker members of the inter- 
national community, their vitaHty was derived from 
superpower relations. With the end of the Cold War, a 
key rationale for the prohibition of intervention has also 
come to an end. That is not to say that the vigor of this 
principle is exhausted or that the protection of the inde- 
pendence of weaker states is no longer warranted. In the 
UN at least, this principle retains its vitality as a tool 
for the protection of the weaker states from the great 
powers. 

COLLECTIVE SECURITY AND COLLECTIVE 
INTERVENTION 

With public attention riveted on Yugoslavia, the Kurds, 
the Caucasus, and Somalia, it is good to recall that civil 
wars are not triggered by ethnic or by religious passions 
alone. The great civil wars of the 20th century — ^in 
Russia, in Spain, and in China — ^were waged for other 
stakes; they involved neither secession nor ethnic sep- 
aration. The observations that follow, are however, Um- 
ited to collective intervention in ethnic conflicts. 

The practice of the Security Council establishes 
that threats to international peace can arise within states 
as well as among them; the Council has affirmed its 
competence to act in both sets of circumstances. When a 
"situation" or a "dispute" between states threatens in- 
ternational peace, collective security becomes an issue. 
Collective security and collective intervention are dif- 
ferent concepts. Collective security involves a multi- 
lateral response to an illegal act, to the use of force in 
violation of the UN Charter, or to an armed attack 
against a state protected by a defense treaty. Collective 
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intervention is a broader, less-legalistic concept; it in- 93 
eludes responses to illegal acts, but embraces also actions 
taken for humanitarian purposes or for reasons of public 
policy. 

The central issue is whether the survival of threat- 
ened nations and peoples that have no state of their own 
should come within the ambit of collective security 
doctrines or whether the protection assured by this 
doctrine should be extended to sovereign states only. 

Classical international law does not address the 
right of nations — as distinct from states — to defend 
themselves against massacres or against acts of terror. 
Under international law, Iraq's treatment of the Kurds 
would not have been a matter of international concern 
except to the extent that treaty provisions to which Iraq 
is a party warrant the diplomatic involvement of other 
states. 

The authority of the Security Council to permit 
collective intervention for the protection of populations 
facing grievous domestic threats is evolving. Thus, the 

Council authorized Operation Restore Hope in Somalia 
in a situation of total anarchy after governmental power 
had broken down. Even Zimbabwe, a state that had 
long jealously defended the principle of noninterven- 
tion, concurred with the authorization. 

International practice began to evolve after the Gulf 
War, when the Kurds of Iraq rose against the Baghdad 
regime, which then fought back with its customary 
savagery. The Kurds fled to the snow-covered moun- 
tains, to Turkey, and to Iran in an exodus that took 
many thousands of lives. On April 17, 1991, the United 
States, Britain, and France sent forces to northern Iraq, 
without seeking the consent of the Baghdad govern- 
ment, to create a safe haven for the Kurds. Twelve days 
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94 earlier the Security Council had adopted resolution 688, 

which demanded that Iraq end the repression of its 
civilian population, and which insisted further that Iraq 
allow immediate access to its territory by international 
humanitarian organizations. Allied officials maintained 
that the purpose of Operation Provide Comfort was 
humanitarian and not political, and that it was autho- 
rized by the Security Council. Secretary-General Javier 
Perez de Cuellar disagreed. He maintained that the Al- 
lied military presence on Iraqi territory required either 
the consent of the Iraqi government or the express au- 
thorization of the Council. The secretary-general up- 
held a strict statist view, in contrast to the Allies, who 
intervened in Iraq over the objections of its government 
and without specific Council authority. 

The contrast between the statist and the interven- 
tionist approaches was reflected in the Security Council 
debate. China and India insisted that the principle of 
nonintervention in internal affairs be protected. On 
April 18 the Baghdad government signed a Memoran- 
dum of Understanding (MOU) that permitted the de- 
ployment in Iraq of UN "guards" and the establishment 
of UN Humanitarian Centers. This MOU applied to all 
of Iraq's territory and included areas in the south of the 
country where the Shi'ite rebellion was continuing. Iraq 
signed the MOU under the pressure of Allied military 
action that had begun a day earlier. In the summer of 
1992 the Allies took action to establish another safe 
haven in the south, for the protection of the Shi'ites. The 
United States, Britain, and France decreed a second no- 
fly zone, south of the 34th parallel, from which all 
aircraft of the Baghdad government were barred. 

The safe haven created for the Kurds in northern 
Iraq and the no-fly zone established to protect the 
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Shi'ites in the south constitute a departure from tradi- 95 
tional practices, even though they are firmly grounded 
in the terms of the Councirs resolution that established a 
cease-fire regime for Iraq. In January 1993, during the 
last days of the Bush presidency, the Baghdad govern- 
ment challenged the legality of the no-fly zones and 
began to resist their enforcement, arguing that the Secu- 
rity Council had not specifically sanctioned them. Iraqi 
military action against coalition aircraft led to the 
bombing of Iraqi targets by U.S. forces both inside and 
outside the two zones. France, a coalition member, ob- 
jected that the bombing of targets in the Baghdad area 
exceeded the authority granted by Security Council 
resolutions. 

The events in Iraqi Kurdistan and in Bosnia have 
revived the debate over the legitimacy of the use of force 
to assist civihan populations and to promote human 
rights. But this debate is essentially of an academic 
nature, since in practice, when the Security Council is 
intent on acting, it invokes its powers under chapter 7 
of the Charter. This step puts an end to all juridical 
debates. The Security Council has demonstrated that it 
is the sole judge of the circumstances that warrant recourse 
to chapter 7. Under the Charter, the five permanent 
Council members, plus five nonpermanent members, 
have the supreme juridical authority in the Council to 
act as they see fit. No challenges to this authority have 
been entertained as yet. 

The Charter has not created a system of checks and 
balances on the powers of the Council. Hence, the 
Council can authorize the use of force to promote hu- 
man rights when, at its discretion, it chooses to act 
under chapter 7. The framers of the Charter decided that 
each UN organ would determine its own authority 
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96 under the Charter. They rejected the suggestion that the 
International Court of Justice sit in review. Dissenting 
states have no persuasive juridical recourse against the 
Council; they are bound by article 25 of the Charter to 
carry out its decisions, and they are committed under 
article 103 to give their obUgations under the Charter 
priority over any other treaty obligation. For example, 
the Council decided to impose universal mandatory 
commercial and diplomatic sanctions on Libya. This 
action was aimed at securing compliance with the 
Council's resolution demanding that the Libyan gov- 
ernment surrender two nationals allegedly involved in 
the Pan Am Lockerbie bombing. 

In Libya v, the World Court rebuffed a chal- 
lenge to the Council's decision to impose sanctions. 
This decision led to the question whether the Court had 
abdicated the power to review Council resolutions or 
whether it had merely failed to affirm its authority to do 
so. Some of the opinions rendered in the case lend 
themselves to a reading affirming the power of review. 
An analogy was even drawn between the Court's deci- 
sion in Libya v. U.S. and Marbury v. Madison^ in which 
Chief Justice Marshall affirmed the authority of the 
Supreme Court of the United States to review the con- 
stitutionahty of acts of Congress.^ Such comparisons 
make sense only if it can be argued that UN members 
arc committed to create a more perfect union of a federal 
character among themselves. Efforts to transpose Ameri- 
can constitutional doctrines to the inhospitable terrain of 
international adjudication should be made with care; the 
Court is no doubt acutely aware that it possesses neither 
the power of the purse nor that of the sword. The 
Council, on the other hand, can scarcely ignore that 
effective multilateral action often requires the concur- 



Copyrighted materia 



INTERVENTION IN FOREIGN CONFUCTS 

rence of states that are not members. Thus the economic 97 

sanctions imposed on Iraq failed to prevent the recon- 
struction of plants and facilities damaged during the 
war, which is helped by continuing trade across the 
borders of Jordan, Turkey, and Iraq. 

The invasion of Kuwait and the war in Yugoslavia 
bear eloquent witness to what Western nations will do 
when their interests are menaced and to what they will 
not do when they do not feel directly threatened. The 
crises in the Gulf and in the Balkans since 1990 have 
tested the proposition that with the collapse of the So- 
viet Union, the permanent five Security Council mem- 
bers can use the Council to maintain international peace 
and security. The high expectations born of the resolute 
stand against Saddam's invasion of Kuwait have already 
largely dissipated. Doubts arise again about the very 
enterprise of collective security. Writing in early 1991, 
Henry Kissinger argued that the basic premises of col- 
lective security do not apply in the international com- 
munity as we know it — ^that, in other words, it is 
conceptually flawed."^ This is a world of players with 
different pasts, with different interests, and with differ- 
ent traditions. It is highly unreaHstic to expect that they 
would be willing to subordinate pressing national inter- 
ests to the need to uphold international law or to enforce 
peace in regions they can aflford to ignore. The recent 

historical record has borne him out. In 1992 the great 

powers were not willing to use force to impose a cease- 
fire in Yugoslavia. The pubUc debate in America and in 
Western £urope about the wisdom of providing miU- 
tary protection for humanitarian assistance tended to 
obscure the fact that no country was willing to risk 
sending its soldiers to force an end to the conflict. For 
over a year and a half, the powers did nothing in a 
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98 situation that the Council itself characterized as a threat 
to international peace, except to impose blatantly inef- 
fective economic sanctions on Serbia. 

MULTILATERALISM IN THE GULF WAR 

As the Gulf War demonstrated, the collective security 
doctrine is of great value to the United States. It is 
sobering to examine how the Security Council was used 
during the war, and to contrast its actions then with its 
response to the situation in the former Yugoslavia. The 
Gulf War briefly heightened expectations that a new era 
of collective security was about to begin. This would be 
an age in which, in the words of President Bush, "the 
rule of law . . . governs the conduct of nations. "^Secu- 
rity Council resolution 678, which authorized the use of 
force to liberate Kuwait, came close to realizing this 
ideal. Or so it appeared. But some observers saw it 
differently. The columnist Charles Krauthammer 
wrote, **Collective security? In the Gulf, without the 
United States leading and prodding, bribing and black- 
mailing, no one would have stirred. . . . There is a 
sharp distinction to be drawn between real and apparent 
multilateralism. . . . What we have today is pseudo- 
multilateraUsm.'* The danger, in his view, was that 
American political leaders might believe their own 
pretense. 

The Gulf War may have been atypical in more ways 
than one. Many of the conflicts that now confront the 

world are of a totally different character. They do not 
necessarily involve an attack across accepted interna- 
tional boundaries. A more central concern of the world 

coiniiiunity is to stifle internal hostilities that can lead to 
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large refugee migrations and provoke the intervention 99 

of neighboring states. 

The preservation worldwide of minimal standards 
of civilization could well become part of a revised con- 
cept of the national interest, either as a requirement of a 
peaceful world or for its own sake as an absolute value. 
In any event, with the Cold War at an end, it is difficult 
to beUeve that either the Congress or the American 
people would support military operations overseas — 
either unilateral or multilateral — that are unrelated to a 
direct threat to 'Vital American interests''; this concept 
cannot be enlarged at will to legitimize the use of force. 

Important segments of American opinion question 
the right of the United States to use force unilaterally — 
except in clear-cut cases of self-defense — ^without the 
authorization of the international community and with- 
out the approval of the Congress. The War Powers 
Resolution is still on the books. The president needs 
congressional authority to wage war, whether or not he 
concedes the constitutionality of that legislation.^ 

The link between international authorization for 
the use of force and congressional approval became 
apparent in the weeks preceding Operation Desert 
Storm. President Bush used the principles of collective 
security to great effect to overcome the stigma attached 
to the unilateral American intervention in Vietnam. 
Security Council resolution 678 legitimized in the eyes 
of Americans the use of force by the United States. This 
is one of the main lessons drawn from the congressional 
debate that preceded the Gulf War. Resolution 678 
helped sway hesitant votes in the Congress. The fact 
that, according to credible reports, the United States 
had to buy at least one of the votes in the Security 
Council made no difference. The Congress was not 
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100 concerned to inquire which Security Council members 
authorized the use of force, or why. It accepted the 
Council's decision without question. 

Although the United States resorted to the Council 
to legitimize the military campaign against Iraq and to 
buttress its fragile coalition with the Arab states, the 
decision to use force was essentially an American one. 
The Council had no say about the conduct of the mili- 
tary operations. The UN MiUtary Staff Committee was 
not involved. 

To be sure, initially, the president was ready to 
come to the assistance of Kuwait even without the back- 
ing of the Council, and even though the United States 
had no mutual defense treaty with Kuwait. The United 
States was ready to take military action on the basis of 
article 51 of the Charter, which reaffirms the inherent 
right of states to "collective" self-detense. Later, the 
president decided to act through the Security Council. 
The reasons that led him to do so are not all known yet.^ 

Two decisions had to be made: the decision to use 
force, if need be, and the decision to seek the approval of 
the Council for its use. The latter decision was not an 

obvious one. The administration knew that resort to the 
Council would impose constraints and reduce its free- 
dom of action. The president's decision was fraught 
with risk: he would have found it difficult to launch 
Desert Storm if the Council, once it had decreed eco- 
nomic sanctions, failed to approve resolution 678. in 
such circumstances, the Coundl'i rejection of the use of 
force would most likely have sealed the fate of the debate 
in this country and prevented the president from doing 
what he believed was necessary. He thus placed his 
policy at the mercy of a Chinese veto and of the votes of 
the Soviet Union and of France (other members would 
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have followed), both of which until the last minute 101 

sought to strike a bargain with Saddam that the United 
States would not have countenanced. Resolution 678 
also helped the administration obtain Japanese and Ger- 
man financial support for the war. 

In true collective security it should make no differ- 
ence who commits aggression and who the victim is. 
But the principles of collective security were ignored 
even during the Gulf War. Kissinger, among others, 
observed that in its finest hour, the Security Coundl 
closed its eyes to that principle when Israel was attacked. 
The Council failed even to take note of the Iraqi missile 
attacks on Israeh towns so as not to undermine the U. S.- 
led coalition. Kissinger's observation may strike one as a 
formalistic quibble at a time when Israel's sworn adver- 
sary was itself under assault. Tactically, the Council's 
silence made eminent sense, but the implications of this 
omission are sobering, for they confirm yet agam that 
the Council is governed less by the commitment to 
respond to unprovoked aggression than by the poUtics 
of the situation.^ 

COLLECTIVE INTERVENTION AND SELF-DEFENSE 

The connection between the unilateral use of force in 
self-defense and the use of force formally authorized by 
the Security Council remains of cardinal importance. 
International law does not prohibit the unilateral use of 
force by states in all circumstances. The principles of 
customary international law do not require the Security 
Council to approve all uses of force. They permit the 
unilateral and the collective use of force in self-defense 
against armed attacks and, some would argue, against 



Copyrighted material 



NATION AGAINST STATE 

1 02 acts of aggression — like maritime blockades and other 
''acts of war" — that fall short of armed attacks. Antici- 
patory self-defense, however, is another matter, even if 
it might be condoned m exceptional emergency situa- 
tions. Its legahty has been widely challenged. 

Under article 51 of the Charter, the use of force in 
self-defense is permitted until the Security Council has 
taken the measures necessary to preserve international 
peace and security. Actions taken in self-defense, 
whether individual or collective, require no interna- 
tional authorization until the Security Council has taken 
the measures necessary to maintain international peace 
and security. Military actions taken in self-defense are 
legitimate even without the endorsement of the Security 
Council. The right of self-defense is an inherent right; it 
is not conferred by the Charter of the UN or by any 
other international treaty. It can be exercised freely, 
within the hmits set by international law — limits dictated 
by considerations of necessity and proportionality — until 
the Security Council has taken the "measures necessary." 
Hence, the right of self-defense legitimizes the use of 
force '*if an armed attack occurs** without the prior 
authorization of any international agency. 

The United States may yet again be driven to in- 
voke the doctrine of collective self-defense should one of 
its aUies be the victim of an act of aggression and should 
the Security Council fail to take action by reason of a 
veto or otherwise. It may be a miscalculation to assume 
that Russia — staking out an independent Gaullist-like 
foreign policy — ^has permanently forsworn its use of the 
veto. China may likewise be led to cast its veto to block 
resolutions under chapter 7 of the Charter. The end of 
the Cold War does not guarantee the concurrence of the 
permanent members of the Security Council that is 
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required for the adoption of resolutions on matters of 103 
substance. 

While international law addresses the right of states 
to use force in self-defense, it is silent in regard to the 
right of self-defense of national and other ethnic groups 
that do not constitute a state. With regard to such 
groups, the reach of international law is hmited. The 
law of genocide, of human rights, of minority rights, 
and international criminal law share a common weak- 
ness: an absence of enforcement mechanisms. The law 
of humanitarian intervention and the creation of safe 
havens is in full evolution. But the law regarding the 
right of ethnic groups to defend themselves still lies 
beyond the range of the international legal order. 

Eugene Rostow has argued that the "ultimate ques- 
tion" presented by the Persian Gulf crisis of 1990-1991 
is whether the Council can insist that no state exercise its 
right of individual and collective self-defense without 
prior Security Council permission. In the Gulf crisis, he 
has suggested, the Council conceived of its actions as 
"supplementing the programs of self-defense organized 
by the United States, not as supplanting them." These 
did not constitute "enforcement action*' under articles 
42-50 of the Charter, despite the use of the word "au- 
thorize" in resolution 678 that legitimized the use of 
force against Iraq. But could the countries that drove 
Iraq out of Kuwait have done so without the Council's 
authority? Is the "inherent" right of self-defense subor- 
dinated to Security Council permission? Does it become 
"dormant" when the Council puts a conflict on its 
agenda? Is it "subsumed by or incorporated into the 
global police response . . . once it begins to work?"*^ 

When states are faced with armed attacks, their 
survival hinges on their abiUty to defend themselves and 
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1 04 on timely outside help. Collective intervention must be 
understood in the context of the right of self-defense. 
No substantive or procedural qualification of the right 
of self-defense can be lightly presumed, since it involves 
the very survival of states. Neither the practice of states 
nor the negotiating record of article 51 of the Charter 
suggests that the exercise of the right of self-defense can 
be suspended otherwise than by a formal, explicit, bind- 
ing decision of the Council under chapter 7 of the Char- 
ter. No state has ever proposed to modify or to abandon 
this norm. 

The scope of the right of self-defense remains a 
fundamental issue for all states m international and in 
domestic conflicts alike. In the controversial decision 
given in Nicaragua v. United States, the World Court 
purported to lay down limits on its exercise. The Court 
suggested that the victim of aggressive acts must in all 
circumstances await the occurrence of an armed at- 
tack — ^however grave and irreversible its effects may 
be — before using force in its own defense. Under this 
ruling, a wide array of aggressive acts do not warrant 
the use of force in self-defense. Even more pertinent to 
our discussion here, the Court would prohibit the use of 
force in self-defense against states that merely assist 
rebels in a civil war. Thus, Bosnia would presumably 
not be entitled to strike at JNA targets in Serbia to 
defend itself against the JNA's support for Bosnian re- 
bels so long as Serbia itself commits no armed attack. 
Nor would other nations have the right to intervene 
against Serbia in order to assist Bosnia without a Secu- 
rity Council resolution authorizing them to do so. Ac- 
tually, the Court's opimon goes even further. It would 
prohibit the use of force in self-defense against acts of 
aggression (as defined by the UN itself) that fall short of 
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the Court's concept of an armed attack. Under the 105 

Court's opinion, a state is not entitled to strike at 
targets in a foreign country involved in terrorist ac- 
tions against its embassies or civil aircraft, or to strike 
at targets in a country that is responsible for other acts 
of war that fall short of an armed attack. Clearly, the 
Court considers that not all acts of aggression constitute 
an armed attack. It objects to the use of force in self- 
defense against a wide array of acts that would have 
customarily been characterized as acts of war. 

The opinion of the Court does not accurately re- 
flect state practice. States will continue to rely on them- 
selves rather than await the intervention of other 
powers, albeit with the imprimatur of the Security 
Council. Any judicial effort to articulate rules of law 
that, on the theory that no armed attack has been com- 
mitted, requires states to expose themselves to mortal 
dangers or to imperil their vital interests rests on weak 
grounds indeed. States have never been willing to con- 
cede that international law requires them to risk the H ves 
of citizens threatened by terrorism. 

A set of grave problems involvmg the dissemina- 
tion of chemical, bacteriological, and nudear technol- 
ogy and weapons, and of the missiles that can deliver 

them, is likely to occupy the attention of the interna- 
tional community in the years to come. The debate 
about the legitimacy of anticipatory self-defense will 
acquire a new urgency. Threatened states may be tempted 
to act preemptively until a reliable and credible anti- 
baUistic missile shield can be put in place. It is doubtfiil 
that an Israeli preemptive strike on Iraqi nuclear facilities 
in late 1990 would have been censured as severely as the 
raid on the Osirak reactor ten years earlier. Collective 
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106 action taken in self-defense against renegade states ac- 
quiring weapons of mass destruction in violation of 
nonproliferation treaty may have acquired a new legit- 
imacy in the wake of Saddam's covert nuclear efforts. 
This is by no means an academic subject, especially not 
in the Middle East. The genie of proliferation is loose. It 
is the more worrying since these weapons can fall into 
the hands of fanatical regimes that would use them in 
war rather than rely on them for deterrence only. Iraq's 
employment of chemical weapons in its war with Iran 
raised new fears throughout the area. Oil rich Iran's 
own interest in nuclear technology was confirmed by 
the agreements it signed in 1992 with China for the 
supply of nuclear reactors, presumably not needed to 
satisfy lran*s own energy requirements. Until quite re- 
cently, Algeria was reported to have engaged in nuclear- 
related work with the assistance of China. Pakistan has 
confirmed that it is close to having a bomb, and accord- 
ing to credible reports, Muammar Qaddafi is also in the 
market for such a weapon. North Korea's nuclear proj- 
ect is likewise a source of substantial concern. Israel is 
widely believed to have a nuclear arsenal to offset the 

massive conventional torcc superiority of its Arab ene- 
mies. This arsenal is mentioned to justify Arab acquisi- 
tion of nuclear weaponry. 

In the aftermath of the Cold War, collective inter- 
vention remains possible in a narrow range of situations 
only. Clearly, it cannot be invoked, in the UN at least, 
against any veto-wielding power. It is of no avail when 
great powers confront one another. It can best be used 
against other would-be Saddams lurking in the shadows 
of militarized regimes in the Third World and in san- 
guinary regional struggles. But even then, it is of doubt- 
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fill effectiveness against heavily armed regional powers, 1 07 

in countries with big populations and a difficult terrain. 
Nor IS collective intervention credible against rulers 
who can hold regional states hostage with nuclear 
weapons and other weapons of mass destruction. 

These considerations lead us back to the issue of 
the right — albeit a political and moral rather than legal 
right — of ethnic groups facing irreparable losses to 
defend themselves against policies of genocide and of 
ethnic cleansing. The maintenance by the Security 
Council of the arms embargo against the former 
Yugoslavia seriously impeded the Bosnian Muslim 
defenses against the Serb onslaught. The Serbs inher- 
ited most of the heavy weapons of the Yugoslav army. 
The Bosnian Muslims were at a severe disadvantage 
until a slow flow of arms, financed by Arab money, 
helped refurbish their forces in the winter of 1993. 
The denial of arms to the Bosnian government has a 
variety of rationales: from the prevention of a spread 
of the conflict to the security of the UN peacekeeping 
forces. It is fair to say that the international commu- 
nity obstructed the efforts of the government in Sara- 
jevo to defend itself even as the Bosnian Muslims were 
exposed to genocidal attacks. The reasons for this 
policy were weighty, but the precedent set is ominous 
for small nations that can rely for their security on 
themselves alone. 

THE UN AND REGIONAL ORGANIZATIONS 

The relationship between regional organizations and the 
Security Council remains ambiguous. It is affected by 
the newfound consensus among the permanent mem- 
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108 bers. If the pattern of the early 1990s is any guide, the 
UN may intervene in situations that in earlier times 
would have been left to regional oi^anizadons to deal 
with. In Central America the UN acted to end the civil 
war in Salvador in an area that had traditionally been the 
exclusive preserve of the OAS. The Arab League was 
unable to respond to the Iraqi aggression against 
Kuwait, and King Hussein's appeal to allow the Arab 
states to deal with the crisis went unheeded. It was the 
UN rather than the Organization of African Unity that 
brought the conflict in Namibia to an end. 

The question remains: Which are the international 
instrumentalities with the power to authorize interven- 
tion in foreign lands? This is an issue of real importance. 
To reiterate the obvious, the Security Council has the 
clear authority to call for armed intervention in the 
internal affairs of any state when it determines that a 
threat to international peace is involved. The Council 
has the "primary" responsibility for the maintenance of 
the peace. It, and only it, has the power to authorize 
enforcement action by regional organizations. 

Indeed, the scope of authority of regional organiza- 
tions is not specified. Chapter 8 of the UN Charter 
regulates "enforcement actions" taken by "regional or- 
ganizations" (this term is deliberately not defined). 
The recent practice of NATO is of interest. At their June 
1992 meeting in Oslo, the NATO foreign ministers 
decided that the Organization would support peace- 
keeping activities on a case-by-case basis on the specific 
request of the 52-nation CSCE. The Oslo decision sig- 
naled a disposition of the United States and of its allies in 
Europe to resort to NATO outside the framework of 
the Security Council in peacekeeping matters. In his 
1992 report, An Agenda for Peace, Secretary-General 
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Boutros-Ghali approached this subject with great cau- 109 
tion. He said that regional agencies "in many cases 
possess a potential that should be utilized in serving the 
functions [of] preventive diplomacy, peacekeeping, 
peacemaking and post-conflict peace-building." He 
added that "should the Security Council choose specifi- 
cally to authorize a regional arrangement or organiza- 
tion to take the lead in addressing a crisis within its 
region, it could serve to lend the weight of the United 
Nations to the validity of the regional effort." He added 
that these can render a great service "if their relationship 
with the . . . Security Council, is governed by Chapter 
VIII [of the Charter]." The question of which organi- 
zations have the authority to permit such activities re- 
mains unclear, and so is their relationship with the 
Security Council. The United States, for its part, was 
willing to seek the authorization to intervene from orga- 
nizations of a regional character. It had invoked the call 
of the obscure Organization of Eastern Caribbean States 
as a warrant for intervention in Grenada. 

In the aftermath of the Gulf War, the secretary- 
general has again called for the Security Council to be 
endowed with military forces, in accordance with the 
spedal agreements contemplated in article 43. President 
Brangois Mitterrand of France offered to place 1,000 
men at the disposal of the Council under the direction of 
the Military Staff Committee. (France may, mciden- 
tally, be trying to revive indirectly the idea of a "direc- 
torate" of big powers, which President Charles de 
Gaulle had broached with President John F. Kennedy in 
discussion about the future of NATO.) A variety of 
proposals have emerged: for the creation of a rapid 
deployment force, for provisional standby peace forces, 
for permanent peacekeeping forces, and for forces re- 
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110 quired to put an end to random violence and to secure a 
reasonable degree of safety for humanitarian relief ef- 
fort. The considerable practical and poUtical obstacles 
facing these proposals will no doubt be debated for 
some time to come. 

The UN should have the means to avoid situations 
in which states that make peacekeeping contingents 
available can, in practice, terminate their participation 
unilaterally when they see fit. The 1967 Arab-lsraeU war 
was precipitated in no small measure by Secretary- 
General U Thant's decision to withdraw UN peace- 
keeping forces from the Straits of Tiran. This followed 
Egyptian President Gamal Abdel Nasser's request that 
they be removed to enable £gypt to blockade the straits. 
Although Nasser had agreed with Secretary-General 
Dag Hammarskjold that these forces would not be 
withdrawn without the consent of the secretary- 
general, U Thant had in practice little control over the 
decision: the nations that had sent contingents wanted to 
pull them out, and there was no way for the secretary- 
general to keep them in position. 

In any case, the issue of the financing of multilateral 
operations has not been solved. Boutros-Ghali refers to 
a "chasm" between the tasks entrusted to his organiza- 
tion and the means provided to it. To judge by the $2 
billion arrears in members' dues, the credible financing 
of Security Council operations is not assured. Under 
chapter 7, however, the Council may have the authority 
to decide on measures of a fiscal character to finance the 
actions it decides to undertake on behalf of the UN.^* 

Several proposals have been made. These include a 
levy on arms sales and a tax on international air travel — 
but, significantly, not on the shipment of oil. It is diffi- 
cult to believe that the Western powers are prepared — in 
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the short run — to endow the Council with an autono- 1 1 1 
mous fiscal base and to create in this fashion another 
institution with the power to tax. 

In An Agenda for Peace Boutros-Ghaii laid out his 
program for preventive diplomacy. The question re- 
mains whether it can be extended to prevent internal 
disputes that lead to ethnic and religious strife and what 
can be done before internal crises come to a boil. The 
deployment of UN personnel to Macedonia in early 
1993 illustrates the need for such action in a country 
pivotal to the maintenance of peace between Greece, 
Turkey, and Bulgaria. 

A difficult balance must be struck between the 
demands of the advocates of multilateralism and the 
need to retain the capacity for unilateral action. Threats 
to a state's national interest may require the use of force 
without regard to Council votes. It is easy to imagine 
hypothetical circumstance in which this might become 
necessary: for example, in the event of an Iranian attack 
on Saudi Arabia in circumstances in which China would 
veto a resolution authorizing the use of force against 
Iran. Proposals that the United States, and the other 
great powers, renounce unilateral action in regional con- 
flicts should be balanced against the need to retain the 
means to defend vital national interests and to come to 
the assistance of regional allies subjected to unlawful 
aggression. Thus, the United States will continue to be 
engaged in efforts to prevent atomic, bacteriological and 
chemical weapons proliferation, in the repression of ter- 
rorism, and in the preservation of the stable supply of oil at 
prices compatible with world economic growth; but it is 
hard to conceive of a situation in which Washington 
would neglect its vital interests because of a failure to 
secure Council endorsement. 
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112 It IS also worth noting that many in the developing 

world perceive this new enthusiasm for peace enforce- 
ment by the Council in a somber light. The Gulf War 
involved military operations undertaken by nations of 
the rich, white, largely Christian north against a coun- 
try in the poorer (though oil-rich). Islamic South. The 
brutality of Saddam's aggression was not in issue; there 
is a fear that Western powers, the United States in 
particular, are trying to reassert their influence every- 
where under the mantle of a new world order. In early 
1993 the Arab media were particularly bitter about the 
American raids on Iraq to enforce the no-fly zone, 
which stood in such sharp contrast to the failure to do 
anythmg about the no-fly zone decreed for Yugoslavia. 

The evolving international order is a system of 
great complexity and opacity. The maintenance of peace 
and security in this system requires a panoply of measures 
and poUdes that go far beyond the kgahsoc prescription of 
an institutional response to illegal conduct. In the intema- 
tional system that is taking shape, the notion that it will 
be possible to keep the peace on the paradigm of domes- 
tic law enforcement remains misplaced. 

THE UNITED STATES AND COLLECTIVE INTERVENTION 

Economic sanctions remain the preferred enforcement 
instrument. The president of the United States should 
be given options to avoid having to commit ground 
forces to combat in places like Bosnia and northern Iraq. 

The U.S. defense establishment can be directed to stand 
ready for world order missions that bear httle resem- 
blance to the miUtary operations of the past 30 years. 

These are missions that involve neither a Desert Storm— 
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Style war to win a conventional victory nor a Vietnam- 1 1 3 

style stalemate fought for political ends. 

Different capabilities are required for world order 
missions: the capability to create ''hard'' economic sanc- 
tions that might obviate the need to use force and the 
capability to come to the assistance of threatened popu- 
lations. To focus on American desiderata for a moment, 
four principal problems require definition: 

• What is the appropriate American response to 
armed conflicts or civil violence in situations that 
do not directly engage the nation's security or eco- 
nomic interests? (Somalia is apparently a case in 
point.) 

• What is the appropriate response when extensive 
and prolonged miUtary operations would be re- 
quired to repel aggression? (Bosnia is obviously a 

case in point.) 

• What is the appropriate response to conflicts inside 
large and powerful states, such as China and India, 
where geopolitical considerations cannot be ne- 
glected? (Religious strife between Hindus and 
Mushms is a case in point.) 

• What is the appropriate role for NATO? 
Hard Economic Sanctkms 

The imposition of economic sanctions that are not ac- 
companied by measures meant to assure compliance 

undermines faith in the capacity of the Security Council 
to act meaningfully otherwise than with armed force. 
Enforcement measures to make economic sanctions ef- 
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1 1 4 fective can be made part of the sanctions regime. Sanc- 
tions can include a requirement, under article 25 of the 
UN Charter, that countries bordering on a targeted 
region permit the monitoring of those borders by inter- 
national inspectors. (Saddam's regime acquired much of 
what it needed through the road from Jordan. The 
Security Council could have ordered the stationing of 
UN personnel on the Jordanian side of Iraq's border to 
stop contraband.) 

Provision can also be made for the visit and search 
of commercial vessels not only on the high seas, but 
on international rivers as well. The right to visit, 
search, and — if need be — destroy shipping should 
complement the nuerdiction of air traffic. This right 
should be extended to international rivers like the 
Danube, which has been the main avenue for the 
supply of Serbia in the war. Economic sanctions im- 
posed under chapter 7 of the Charter can include the 
total isolation of a country and the authority to de^ 
stroy bridges, roads, and rail links on or near the 
borders of the targeted region. 

Humanitarian Assistance 

The related problem of providing assistance to threat- 
ened populations requires the development and im- 
provement of special military capabilities. Air cover 
operations are essential for the protection of safe havens. 
(They are the pillar of Kurdish security in northern 
Iraq.) Contingency military and diplomatic plans are 
needed for basing air force units in areas in which ethnic 
conflicts and other disasters are developing; American 
air force units should have bases for operations in 
Yugoslav and haqi airspace. 
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The supply by air of food and of other essentials, 115 
like those distributed to the Kurds in the immediate 
aftermath of the war, presents problems of an opera- 
tional character. The airlift during the 1949 Berhn 
blockade saved the city from a Soviet takeover. The 
supply of besieged populations by air drops is a much 
more complicated matter. The risks of flying low and 
the dangers of hostile ground fire must be balanced with 
the risks of high-altitude flights and imperfect drops. 
The difficulties faced by the Allied air forces in 1991 
during the supply by air of the Kurds who fled Sad- 
dam's armies suggest that much remains to be done to 
improve the efficiency and accuracy of air drops; the 
design of guided, "smart drop" canisters might be feas- 
ible for the developers of the cruise missile. Similar 
drops were advocated for the supply of isolated Muslim 
enclaves in Bosnia. They were also advocated for 
Somalia, where the security of overland distribution 
could not be assured. The improvement of air drop 
techniques and the prepositioning of supplies in areas 
such as the Horn of Africa can be integrated with contin- 
gency planning for humanitarian purposes. (Such tech- 
niques could even have benefited the inhabitants of 
Dade County in Florida whose homes were devastated 
by Hurricane Andrew in August 1992.) The handling 
and the direct distribution of food aid and other emer- 
gency assistance to civilian populations in areas affected 
by war or by natural disaster could become a mission for 
the armed forces. 

Humanitarian assistance can embrace the deploy- 
ment of special forces to secure concentration camps and 
places where atrocities are committed. Special forces 
could open these localities to international inspection. 
Commandos can be tasked to apprehend persons sus- 
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1 1 6 pected of committing crimes under mternational law, 
such as concentration camp commanders, and hold 
them for eventual trial. Operations of this kind would 
enjoy strong popular support and help in the deterrence 
of the more flagrant horrors. 

Financial and commercial incentives can be added 
to these military instruments. These should include 
forfeiture consequences for corporations and for mdi- 
viduals violating a Security Council embargo. Also, the 

export of embargoed goods to implausible destinations 
should shift the burden of proof to defendants charged 
with sanctions-busdng. Forfeiture penalties modeled af- 
ter the Racketeer Influenced and Corrupt Organization 
Act of 1970 can be put into effect for domestic and 
foreign violators over which the United Sutes can exer- 
cise jurisdiction. 

Intervention of the Media 

This mode of intervention has reached such significance 

that it should be addressed separately. The effectiveness 
of international action depends in no small measure on 
the sustained attention of the American media. In con- 
flicts in which material national interests — like oil — are 
not engaged, it has become the necessary prerequisite to 
collective intervention; the operation to rescue the 
Kurds in the spring of 1991 probably would not have 
begun but for the insistence of British Prime Minister 
John Major and the pressure of the media on President 
Bush. The role of the media in mobilizing popular 
support for American intervention in foreign crises was 
also evident m the period that led to Operation Provide 
Comfort in SomaUa, although the delayed coverage of 
the Somali tragedy probably cost thousands of lives. 
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The television networks could be organized to pro- 1 1 7 

vide less erratic coverage of foreign civil wars and disas- 
ters. Coverage of foreign conflicts has been capriaous 
and uneven. While some conflicts dear to politicized 
anchormen receive excessive attention, others have been 
almost completely ignored. The media share a measure 
of moral responsibility for massacres and for starvation 
that go unreported. The atrocious war in southern 
Sudan is a case in point. Or, to take another example, in 
early 1993 CNN and the three big television networks 
virtually ignored a major battle for Kabul, Afghanistan, 
in which thousands of civilians were hurt; it was top of 
the news on the BBC world service for many days 
running. 

The television networks and CNN could take some 
easy steps to discharge their responsibilities. They 

could, for example, establish a small advisory body of 
respected newsmen to alert network producers when 
the suffering of civihan popubtions in foreign wars and 
disasters goes unreported or neglected. It should have 
the authority to criticize news coverage and to urge the 
networks to devote more air time to situations where 
atrocities occur. The lives of millions of people in re- 
mote lands depend on the air time the networks are 
willing to devote to their plight. Intervention by televi- 
sion is an instrument of considerable potency and should 
be used responsibly. The moral and poUtical respon- 
sibility of the news network m the coverage of foreign 
conflicts is a subject that calls for more attention by 
those concerned with ethics in world affairs. 

The Use of Force 

During his last weeks in office, President Bush at- 
tempted to spell out when the use of force might be 
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118 warranted. He warned that force might not always be 
the best way to protect a national interest that qualifies 
as important; on the other hand, he said, force may be 
warranted to protect an interest that, as in the case of 
So m aha, is less than vital. It can be a useful complement 
to diplomacy or, if need be, a temporary alternative. He 
started a debate that, significantly, is not conducted in 
terms of what the UN Charter authorizes or prohibits; 
he was concerned that principle not displace prudence. 
The position of President Bush was echoed in January 
1993 during the confirmation hearings of Secretary of 
State Warren Christopher. He took pains to assert that 
the discreet and careful" use of force may be required 
to maintain the United States as a world power. 

The use of force for the maintenance of peace re- 
quires difficult decisions. It requires a painstaking 
avoidance of civilian targets and a choice of objectives 
that should not unduly imperil the health and physical 
safety of ordinary inhabitants. Two very different kinds 
of military intervention must be distinguished. One 
kind involves the dispatch of ground forces for combat 
duties to block and roll back an invading army. The 
other involves the use ot air power. The United States is 
committed not to repeat the errors of the Vietnam War; 
the armed forces are determined not to be caught in a 
quagmire in which they cannot fight for a complete 
military victory. Under the so-called Weinberger doc- 
trine, the United States must enjoy overwhelmmg, 
massive advantage to assure complete victory in as short 
a period of time as possible, to minimize American 
casualties. The president should be able to extricate 
American forces without difficulty. 

In a country like Yugoslavia, the conditions for 
such a military operation cannot be met; the terrain, the 
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adversary, and the politics preclude a quick victory on 119 
the model of Desert Storm. Hence the fear of entangle- 
ment, amplified by awareness of the woes of the Ger- 
man occupant during the Second World War. 

The choice between two main options — the use of 
massive force on the ground (troops) and punitive air 
strikes — is easily misunderstood. The persistent, unre- 
mitting targeting of the political command and control 
apparatus of an aggressor and of his communication 
links must be distinguished from sporadic raids having 
the character of reprisals. Air power can be used for 
mere retaliation, but it can also convince an aggressor 
that the price of aggression is too high and that the 
price will have to be paid for too long. What air power 
cannot achieve by brute force, it can attain by 
persistence: 

Air Power to Change a Regime. In the former Yugoslavia, 
for example, air operations could have targeted the Serb 
leadership and command and control centers. These 

could be exposed to sustained, uninterrupted pain. A 
promise of long-lasting, routine misery might have 
some effect when destined to continue until a regime 
change and until guilty leaders are brought to justice. 
This could be complemented, for example, by the de- 
struction of Danube bridges, highway and railroad 
overpasses, power stations, television and radio facili- 
ties, and phone exchanges. Bombing that does not 
threaten the health and physical safety of the population 
at large could be carried out for months. It would, 
however, require the removal of UN peacekeeping 
forces, which might be targeted in two-way fire by the 
belligerents. While the deployment of peacekeeping 
forces should not impede collective intervention, the 
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1 20 peacekeeping forces in Bosnia did in fact impose con- 
straints on collective intervention. Secretary Christo- 
pher confirmed that the presence of UN forces in Bosnia 
was one of the considerations inhibiting American ac- 
tion to enforce a no-fly zone and to rearm the Bosnian 
side. The Gulf War and the bombing of Iraq did not 
demonstrate that air power cannot procure a regime 
change. Neither Desert Storm nor the economic sanc- 
tions were aimed at the removal of Saddam. His re- 
moval was not part of the formal UN mandate for the 
Uberation of Kuwait. All miUtary operations were hal- 
ted before the government in Baghdad could be 
changed. Air power, combined with the indictment of 
war criminals in the leadership, should drive home the 
notion that there would be no escape for the guilty. 

Air Power to Punish an Aggressor. The use of air power to 
"punish" an aggressor is rarely effective. The limited air 

raids on Iraq in January 1993, when Saddam chose to 
challenge the no-fly zones, neither punished the regime 
nor weakened it. On the contrary, it exposed the fault 
lines in the coaUtion. The sporadic use of air power to 
punish an aggressor should not be confused with sus- 
tained raids to get rid of an aggressive regime. Its fea- 
tures and its policy objectives are fundamentally 
different. Raids to punish an aggressor can only serve 
other policy ends: to affirm a commitment to oppose 
the guilty party or to keep public attention focused on 
the wrongdoer. 

Collective intervention should be guided by politi- 
cal rather than by formal juridical objectives, with a 
clear differentiation between strategies to punish an ag- 
gressor, strategies to contain or to repel aggression, and 
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Strategies to overturn aggressive regimes. These are 121 

distinct objectives that require distinct strategies. 

The Security Council has the authority to focus on 
the threat to international peace inherent in certain reg- 
imes and types of conduct, and not merely on the acts of 
aggression that have to be reversed. The problem with 
Desert Storm lay in the declared war aims. President 
Bush announced that the conquest of Kuwait ""shall not 
stand." He did not proclaim that the Iraqi regime shall 
not remain in power, though he did call for the removal 
of Saddam by the Iraqi people. The Council could have 
decided that air operations against Saddam's regime 
should continue, albeit on a narrower range of targets, 
until his removal was assured. To achieve this, there was 
no need to march on to Baghdad. The integrity of the 
Iraqi state might have been better safeguarded by driv- 
ing Saddam out than by allowing him to remain in 
power. 
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Conclusion 



The response to ethnic conflicts should rest on 
three pillars: a diplomatic pillar, an enforcement 
pillar, and a humanitarian pillar. On die diplo- 
matic side, we have looked at a new set of concepts — ^the 
states-plus-nations approach.^ On the enforcement 
side, we have looked at a leadership-busting strategy, a 
vigorous, credible collective enforcement strategy that 
does not require the deployment of American ground 
forces overseas. On the humanitarian side, aid to the 
victims of conflict should be dispensed in a manner that 
would neither widen the war nor inhibit necessary en- 
forcement measures. 

A fourth pillar should be carefully preserved: a 
pillar of prudence and of pragmatism. American opin- 
ion is not well attuned to understand the loathing and 
histories that feed remote hatreds in foreign lands. The 
past is indeed prologue, but in many places it is a pro- 
logue to further wars and atrocities. No two conflicts 
are alike, and no two histories resemble each other. 
Hence, the adoption of set policies and boilerplate nor- 
mative responses to ethnic conflicts would be a menace 
in itself. A most carefid analysis is needed in every case. 
The United States docs not aspire to be involved in 
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every conflict in every remote land. This nation has 123 
neither the means nor the ambition to shoulder such 

responsibilities. American opinion will not support it. 

When this book was in its first draft, in early 1992, 
the question of the entitlement of ethnic minorities to 
collective international protection from genocide was 
still very much an open question. A year later, with the 
images of the Bosnian war before us, this principle has 
made great strides toward being accepted as a guide for 
American policy. But its very nobility and the strength 
of its appeal present also the greatest difficulty. Un- 
checked by considerations of prudence and the calculus 
of American capabilities, this principle could yet drive 
the United States, with inadequate resources, into 
L hopelessly complex wars. None of this is meant to 
dampen the entirely appropriate response — ^in human 
terms and in terms of American values — to atrocities. In 
a world in which America has a role to play, and in 
which it hopes to be morally at peace with itself, there 
are certain horrors that it must repress. 

The repression of genocide cannot depend, in every 
instance, on the use of American combat troops. If 
genocide were to be the trigger for American military 
intervention, U.S. forces should have been dispatched 
to Cambodia, to northern Iraq, to southern Sudan, and 
to Burundi — all places where unspeakable horrors on a 
mass scale have been committed. 

The war on genocide should be founded on a duty, 
a moral duty, to provide the victimized nation with the 
means of self-defense. The Afghan resistance prevailed 
over the Soviet intervention owing to American logisti- 
cal help. Nations in imminent peril of genocidal attacks 
should receive no less. These are all measures that can be 
woven in with the judicious use of air power. The strug- 
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1 24 glc against genocide must be founded also on the notion 
of the individual responsibility of a guilty leadership; this 
responsibility can be translated into an unrelenting 
hounding of war criminals, both in office and in retire- 
ment. There are few reasons to condone the lavish cir- 
cumstances enjoyed by the likes of Mengistu, Pol Pot, 
Amin, Duvalier, and Bokassa, to mention a few rulers 
w4th much blood on their hands. The war on gciK)Cide 
should, at a minimum, mean that those who commit 
genocide — and are formally indiaed for the crime — 
shall never rest, that they shall enjoy neither immunity 
nor protection. They should have the legal status of 
outlaws, subject to seizure, just as pirates were for cen- 
turies. Their properties and financial assets should be 
frozen everywhere. 

The issue of the proper relationship between diplo- 
macy and force is raised in an acute fashion by the war in 
Bosnia and by the Vance-Owen plan. This war, like 
other ethnic conflicts, is a sanguinary and sordid affair. 
The Vance-Owen mission was criticized for continuing 
negotiations with Serb leaders tainted by war crimes, 
and for not insisting on the correction of repeated viola- 
tion s of the agreements they had concluded before con- 
tinuing these negotiations. 

Secretary of State Christopher's February 10, 1993, 
statement on the Balkans "makes clear" that the United 
States **is prepared to do its share to help implement and 
enforce an agreement that is acceptable to all sides."^ 
The problem this pledge poses is what to do in the event 
of Serb violations. The plain military advantage of the 
Serb side and the record of the Serbs' behavior cast 
doubts that they will abide by any agreement. Much 
will depend on Russian positions. Should American 
servicemen be introduced in the Balkans— even if for 
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peacekeeping purposes only — the issue of enforcement 1 25 
could become a grave matter. A war between Ameri- 
can—or NATO — ground forces and the Serbs is bound 
to arouse dormant demons in Slavic lands. A war in the 

Balkans, to enforce an agreement based on the Vance- 
Owen plan, or for any other purpose, would invigorate 
isolationist passions in the United States; it might turn 
out to be the last foray of the United States in pursuit of 
world order concerns. 

Christopher's statement unleashed a barrage of 
criticism for implicitly contemplating the entry of 
American ground forces in a part of the world from 
which there is no simple exit and in which they would be 
an easy target for a variety of hostile groups. The case 
for the deployment of American ground force, as part of 
a UN peacekeeping deployment in the Balkans, has not 
been made. 

Neither has the case for American nonintervention 
been made. It is said that the circumstances that led to 
the First World War no longer prevail and that the 

Yugoslav crisis can be allowed to burn itself out without 
threatening the peace of the world. Indeed, the competi- 
tion of the great powers in the Balkans is not a factor 
now; a local or even a regional war is unlikely to spread 
beyond the regional powers themselves. However, even 

from a coldly geopolitical perspective, there is cause for 
worry. A continuation of the war in the Balkans is 
fanning the flames of Islamic passions across a broad 
swath of countries; it is also feeding the revival of pan- 
Slavic sentiments in Russia and in the lands of Ortho- 
doxy. This war has the power to precipitate atavistic 
hatreds that could lead to grave conflicts between the 
worlds once dominated by Islam and by the Eastern 
Church in Eurasia. It should be extinguished in haste. 
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1 26 The window for any kind of collective intervention 

under a Security Council umbrella could soon close, if 
threatened changes in Russian pohcies materialize. Rus- 
sian nationalists and communists are joining hands to 
resist American leadership in the Balkans and else- 
where. The Yeltsin administration has already adopted a 
more assertive stand in the Baltics; in February 1993 the 
Russian parliament adopted, by an overwhelming vote 
(chough with many members absent), a nonbinding 
resolution pressing for changes in Yeltsin's Balkans pol- 
icy. It demanded that the Security Council impose sanc- 
tions on Croatia for its violations of the cease-fire or that 
it lift the sanctions on Serbia. The Clmton admmistra- 
tion sought to enlist Russian support — and, indeed, 
participation — ^for any Balkan venture. The mainte^ 
nance of a stable Russian-American relationship, which 
is central to world order, quite rightly remains an over- 
riding concern. It is, however, a concern that should be 
shared equally on both sides. 

it ir 

The dissolution of Czechoslovakia and the estab- 
lishment of the new European Economic Space on Janu- 
ary 1, 1993, epitomize the turbulent forces that pull the 
nations of the world in opposing directions: toward 
wider union on one hand, and toward greater fragmen- 
tation on the other. It is as if the wheels of history were 
no longer synchronized, with their spokes grating and 
blocking rather than moving smoothly with the flow of 
time. 

While economic imperatives and the power of the 
market dictate wider associations of states, the emo- 
tional and psychological drives to cultural and national 
affirmation support the currents of separation. The re- 
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suiting forces that are pulling in three directions — wider 127 

associations of markets, narrower ethnic affirmation, 
and restrictive national sovereignty — continue to sap 
the stability of the post-Cold War world. 

These are bad years for federations; the Soviet 
Union, Yugoslavia, and Czechoslovakia have all dis- 
solved. Local and ethnic interests have prevailed over 
broader, state loyalties. The strains in Canada and the 
devolution pressures in Great Britain confirm that the 
problems of federation go beyond the adjustment of 
the states of eastern Europe to the collapse of commu- 
nism. A deep undertow of national passions is sweeping 
the countries of East and West alike. Even in Switzer- 
land, the paradigm of confederal success, some ques- 
tioned the future of the country after the December 1992 
vote — on ethnic lines — ^that rejected the European Eco- 
nomic Space. 

Yet, paradoxically, federal solutions and confederal 
arrangements are proferred as the solution to the con- 
flicts in Bosnia (Vance-Owen), in Cyprus ("set of 
ideas"), and between Israel and the Palestinians. Federal 
and confederal solutions are designed to deal with the 
issue of who shall govern so as to avoid the transfer of 
populations that often goes hand in hand with secession 
and separation. The federal approach is designed to 
assure that ethnic coexistence can prevail over ethnic 
separation and ethnic cleansing. To succeed, it must 
protect with credibility the rights of minorities and 
dispel the tears of atrocities that unleash streams of 
refugees. The paradox is that federalism is invoked as a 
remedy for situations that are far graver than those in the 
countries in which it has already failed. 

In the final analysis, nothing can replace the deci- 
sion, the will, to find pohtical solutions to civil strife. 
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1 28 This political will docs not often emerge without prod- 
ding from the outside and before hopes for military 
solutions have waned. The cul^vation of a resolve to 
negotiate requires the wise application of political and 
economic pressures and inducements. It requires also a 
vision of the future that reconciles the claims of the 
sides, a vision that all sides can prefer over the struggle in 
which they are mired. 

The exclusive position of the state, as the dominant 
actor in international relations in time of peace, is under 
challenge. The failure of the ideologies that saw in the 
state the principal instrument for lifting whole societies 
out of economic and social backwardness into the main- 
stream of international life has not dimmed the appeal of 
independence. Nor has the tragic and resounding failure 
of some of the states of Africa to assure the most basic 
essentials for the survival of their populations deterred 
the headlong rush of other nations to statehood. For 
many, a state continues to symbolize the hope of escape 
from the oppressive circumstances of the present; for 
small local elites, a state of their own offers shining 
personal prospects — ^the promise of status, of resources, 
and of positions, as well as an escape from provincial 
obscurity. 

An ominous lesson to be drawn from the fate of the 
Kurds in Iraq and of the MusHms in Bosnia is that 

military power still counts in the life of small nations. In 
regional conflicts, regional balances of power, rather 
than promises of international assistance, determine the 
fate of local populations. The maintenance of regional 
peace requires a regional order based on local circum- 
stances, rather than on the tenuous intervention of the 
international community. Collective intervention will 
no more guarantee the survival of "unimportant" peo- 
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pies in the post-Cold War era than it did in earUer times. 1 29 

The lesson for these nations is stark: to survive, they 
must find ways of converting their survival into a mat- 
ter of urgent concern for the great powers. This they can 
do either by a threatened extension of the conflicts in 
which they are at peril, or by gaining support — partic- 
ularly in the United States — from their ethnic kin, or 
again by gaining access to weapons of mass destruction. 
The reluctance of the Western world to arm the Mus- 
hms in Bosnia is a portent for nations facing threats 
without the weapons to defend themselves; reliance on 
outside help is a weak reed indeed. The lesson for 
would-be Saddams or Milosevics is no less clear: to 
succeed, they must convince the powers that any mih- 
tary intervention will be costly in Uves and in resources; 
that it would be difficult for the powers to extricate their 
forces; that their vital interests are not threatened by 
local ambitions; and that, moreover, miUtary force will 
not restore the status quo ante. These are by no means 
new lessons, but they were overshadowed by expecta- 
tions that a new order had dawned. They augur a frag- 
mented world of heavily armed nations racing to acquire 
the terror weapons that are coming to world markets. 
The old order is fading fast; the very idea of "order," in 
the world that is taking shape before our eyes, is now 
in question. 
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CHAPTER 5 

1. It may be useful here to restate the policy dilemma involving national 
and ethnic minorities as it was perceived in the years before the Second 
World War: "Where fate has placed a nationally conscious minority in 
a state there are only three possible solutions, and (although few 
goverimients believe this) forcible denationalization is not one of 
them Perhaps a fourth should be counted — physical slaughter; but 
although this most effective of all remedies is still in vogue in certain 
countries it shall not be discussed in this humane essay. The three 
possibilities which are to be considered are these; either the thetiretical 
basis and existing ptipulatuMis may be Ictt untouched, but the frontiers 
may be revised in such a way as to leave alien elements outside them; or 
the basis of the state may be retained, and its frt)ntiers left intact, but 
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Macartney, National States and National Minorities (New York: Russell 
& Russell, 1934), pp. 422-423. 
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